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$ 1. Sources of Information, concerning the 
General Furisdiction of the Court of Great 
Sessions of Wales, and the particular Prac- 
tice of each Circuit, and more especially that 
of the Chester Circuit. | 


8 2. Purposes of this Compilation; as 
tending to ensure the preservation and im- 
provement of the present Practice of the Ches- 
ter Circuit; and as tending also to elucidate 
the Question, Whether it be better to preserve, 
or abolish, the General Furisdiction of the 
Court of Great Sessions. 
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§ 1. Whilst it is deemed expedient to pre- 
Serve the present System of administering Fus- 
tice in the Court of Great Sessions of Wales, 
in proportion to the importance of that object, 
it must necessarily be important to acquire, 
and preserve, a knowledge of those materials 
which constitute the Furisdiction and Prac- 
tice of the Court; and from such an investi- 
gation and arrangement, it will also appear 
in what points this System differs from that 
which is establisbed throughout the rest of the 
kingdom ; and what is the true nature of its 
merit or demerit. 


The Sources, from whence a knowledge 
of the General Jurisdiction of the Court of 
Great Sessions is to be derived, are, certain 
Records, Treatises, and Statutes. 


Of Records, there are many which exhibit 
very early vestiges of the introduction Eng- 
lish Fustice into Wales, and of its gradual 
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advancement, according to the gradual re- 
duction of that country. In the Chapter-house 
at Westminster, (a) there is a Roll contain- 
ing Extracts from the Patent and Close Rolls 
of matters relating to Wales, from 1 Hen. III. 
1216, to 37 Hen. III. 1252; and another 
Roll containing the Statuta Wallie made in 
12 Edw. I. 1284, The Welsb Rolls, remain- 
ing in the Tower of London, begin with the 
treaty between Edw. I. and Llewellyn, Prince 
of North Wales, in 4 Edw. I. 1277 ; they 
proceed through the period in which the Sta- 
tuta Wallie were made ; and continue in a 
regular series down to 2g Edw. I. 1296 ; 
Shewing the various measures employed for 
Subduing the country, (b) and for introdu- 


(a) See 1. Vol. Reports Ho. Commons, p. 528. In the 
very curious and valuable Report upon the burning of the 
Cotton Library, these Records are mentioned as being then 
deposited at the Receipt of ths Exchequer ; but they were 
zoon afterwards removed, with all the rest of the Records 
in that place, to the Chapter-bouse at Westminster. 

(b) Anno, 10 Edw. I. Lucas de Tany ad muniendum 
Insulam de Angleseia mittitur, et ad pontem ibidem fa- 
ciendum. See Ayloffe's Calendar of Ancient Charters, p.81. 
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cing the administration of Englisb Justice 
by Englisb Judges. In Rymer's Fo dera, are 
preserved many of the public instruments re- 
garding the Fudicature of Wales, (a) from 
the tim. ing John's treaty with Llewel- 
Iyn, in , down to 5 Car. I. 1629. As 
to the Fudicial Records of the Courts of Great 
Sessions, few of them have, till very recently, 
been lodged in any public or safe repository ; 
and even now, there are no regular Record 
Offices in several of the Welsb counties, 


De Treatises, to which we may resort, are 
principally ; Sir Fobn Dodridge's History of 
the Ancient and Modern Estate of the Prin- 
cipality of Wales, Duchy of Cornwall, and 
Earldom of Chester ; publisbed in 16go : the 
Description of the Furisdiction of Fustices iti- 
nerant in the Principality of Wales ; printed 
with Lord Bacon's Law Tracts, 4to edition, 


(a) In Rymer's Fædera, vol. V. 5. 166, is a grant of the 
office of King's Attorney for the counties of Carmarthen and 


Cardigan, anno 1629, nearly in the form of the modern Pa- 
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vol. II. Pp. 512, but attributed also by Arch- 
bishop Sancroft to Sir Jobn Dodridge : and 
Lord Coke's Chapter on the Courts of Wales, 
inserted in bis fourth Institute; publisbed in 


1644. 


Sir Jobn Dodridge, altbougb be treats 
chiefly of the Revenue of the Principality, &e. 
speaks also incidentally of the Courts of Justice 
within the Principality; and he delineates, 
briefly but perspicuously, the establisbment of 
the King's Great Sessions in Wales to be 
bolden twice every year in each county, and 
the Furisdiction of the four Circuits as settled 
by Henry the Eighth when Wales became 
united to England; describing their respec- 
tive seals writs and course of procedure, and 
enumerating the several offices of the King's 
Attorney Protbonotary Clerk of the Crown 
Marshal and Cryer, attendant upon each 
Circuit, with a detail of their duties and ap- 
pointments. 


The Furisdiction of Fustices itinerant, of 
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which it is doubtful whether Sir Jobn Dod- 
ridge or Lord Bacon be the author, contains 
only a very sbort description of the power 
vested in the Court of Great Sessions and its 
Officers ; and appears to be only an outline, 
or short abstract, of what afterwards was in- 
gerted in Sir fohn Dodridge's larger tract. 


Lord Coke in bis 4th Inst. c. 47, only refers 
to the several Statutes for uniting Wales to 
the realm of England, andstates some ancient 


Welsh customs which even in his time were 


become obsolete : and although Prynne, in his 
Animadversions, adds an infinity of references 
to Records upon this subject; yet he neitber 
pretends to correct the text of Lord Coke in 
this instance, nor to suggest any further obser- 
vations as arising out of his additional ma- 
terials upon the subject. 


Many Statutes, subsequent to those which 
united Wales to England, have also succes- 
sively contributed to new model and regulate 
the Welsh Judicature in all its branches. 
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The provisions made by Statute regard, 
either the Fudges and Officers of the Court, 
or the Proceedings between the parties. 


As to the Judges and officers of the Court: 
Instead of one Fudge for each circuit, the 
Crown is enabled to appoint two or more; (a) 


(a) Chief Fustice, as a title belonging to the Fustices of 
Great Sessions, cannot be assumed properly by any one ex- 
ce pt the Chief Fustice of Chester.—lt is true, that Sir Fobn 
Dodridge, in expounding the Jurisdiction of the four Cir- 
cuits, says, that each bas two Fustices, viz. one Chief Fustice, 
and a Second Fustice assistant ; but this Seems to be inac- 
eurately stated ; for the office being expressly created by 
Statute, it cannot bave any other proper denomination than 
what it receives by Statute. The Stat. 34, 35 H. VIII. c. 
26, which introduces the present F udicature, Speaks only of 
the Fustice of each circuit: the same Stat. indeed, in g 126, 
mentions the High Fustice for the County of Pembroke ; 
and so Stat. 2, 3 Ed. VI. c. 28. and Stat. 43 Eliz. c. 15. 
Speak of the High Justice of Chester. But the Stat. 18 
Eliz. c. 8. which enables the Crown to appoint two Fustices 
of each circuit, gives no name of pre-eminence to either of 
the two. It is Stat. 12 Geo. III. c. 30. for augmenting their 
salaries, which alone uses the title in question, and that Sta- 
tute speaks of © the Chief Justice of Chester ; the Second 
Justice of bester, and each of the Fustices of the Great 
Sessions for the counties in Wales.” 
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and to grant Commissions of Association; by 


Stat. 18 Eliz. c. 8: further accommoda- 


tions are to be provided for them by the 
Sheriff of each county, according to Stat. 8 
Geo. III. c. 14: their salaries are aug- 
mented, by Stat. 12 Geo. III. c. go: and 
their power of appointing a deputy is re- 
trained to specified cases of inferior moment, 
with a proviso nevertheless for the appoint- 
ment of other Judges ad interim, in case of 
illness; and a general power is given tothem 
of appointing Commissioners to take Aﬀidavits 
and Recognizances of Bail, within the limits 
of their several jurisdictions ; by Slat. 1g 
Geo. III. c. 51. § 1, 3, 5, 9, 12. The Sheriffs 
of Wales are to be appointed by the Crown, 
out of three persons nominated for each coun- 
ty by the Judges of Great Session upon each 
circutt ; according to Stat. 1 W. & M. c. 27. 
§ g; with a Special saving of the chief part 
of thetr ancient Shrieval oath, and a direction 
that they sball still continue to account before 
the Auditors of the Principality; by Stat. 3 
Geo. I. c. 15. § 20, 22. Juries also are regu- 
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lated in many respects by a variety of Acts: 
the powers of naming and impannelling ju- 
rors de circumstantibus, and of fining jurors so 
named if they make default, are given by Stat. 
5 Eliz. c. 253. the qualifications for common 
Jurors, and for persons serving on the tales, 
are settled by Stat. 4, 5 V. & M. c. 24. 
§ 15, 19: and the mode of summoning, re- 
turning, and impannelling common jurors, by 
Stat. g Geo. II. c. 25: the use of Special 
juries is introduced by Stat. 1g Geo. III. 
c. 5. $6, 7, 8. The mode of obtaining and 
conducting a view is regulated by Stat. g Geo. 
I. c. 23. § 14. 


As to the mode of Proceeding bejween party 
and party : Original writs, and bills, and 
all mesne process, are made returnable in 
vacation by Stat. 1g Geo. III. c. 51. § 15: 
Arrests from the superior courts are pro- 
bibited, unless upon oath of the debt amount- 
ing to twenty pounds and upwards ; by Stat. 
11, 12 W. III. c. g. S 2: which is nat repeal- 
ed by Stat. 12 Geo. I. c. 29; vide 2. Strange 
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1102. Process of Outlawry from the courts 
of Westminster, is made effectual in Wales, 
by Stat. 1 Edw. VI. c. 10: And the Stat. 4, 
Geo. II. c. 26. directing all law proceed- 
ings to be in English, is extended to the 
Courts of Wales, by Stat. 6 Geo. II. c. 14. 
Many minute provisions bave been also en- 
acted, for the furtherance of justice in the 
conduct of suits ; such as allowing a plaintiff 
to enter an appearance for a defendant, in 
personal actions under ten pounds, if the de- 
fendant after process served upon bim neg- 
lects to appear in due time ; by Stat. 6 Geo. 
II. c. 14: and directing the course of justify- 
ing bail, and of proceeding to declare and 

plead in bailable actions, by Stat. 1g Geo. 
III. c. 51. 13, and 14: All judgments are 
directed to be docquetted, and their effect 
against purchasers is declared, by Stat. 8 
Geo. I. c. 25. § 6: The Law of Costs, as 
Settled by Stat. 22, 2g Car. II. c. g. § 136, 
'is extended to Wales and the Counties Pala- 
tine; by Stat. 11, 12 W. III. c. 9: The exe- 
cution of judgment, where the person or effects 


of a defendant cannot be found within the ju- 
risdiction, is enforced by process from the 
Courts of Westminster; by Stat. gg Geo. III. 
c. 68. § 1. which Statute also takes away the 
arrest in execution of a judgment in the County 
Court, and gives to the torit of false judgment 
a power of staying the execution itself. Writs 
of error to the King's Bench in pleas personal 
are permitted by Stat. 1 V. & M. c. 27.4; 
in like manner as they were allowed in pleas 
real and mixed, by Slat. 34, and 35 Hen. 
VIII. Fines and recoveries in Wales are 
regulated by Stat. 17 Elix. c. g. And infant 
trustees and mortgagees are enabled to con- 
vey, by Stat. 4 Geo. II. c. 16. 


These are some of the most remarkable 
Statutes which regulate the Fudicature of the 
Courts of Great Sessions. Some other impor- 
tant Statutes have also been passed since the 
union of England and Wales, for purposes of 
a more local nature : amongst these are, the 
Statute 1 V. & M. Sess. 1. c. 27. § 2. for 
abolisbing the jurisdiction of the Marches ; the 
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Statute 8 Eliz. c. 20. to prevent trying in 
Carnarvonshire or Anglesea any offences com- 
mitted in Merionetbsbire: and several Sta- 
tutes respecting the County Palatine of Ches- 
ter, &c. viz. for levying fines; 2 and g Edw. 
VI. c. 28; for allowing returns of mesne pro- 


cess in vacation; and for directing the prac- 


tice of Special Bail, and proceeding in bail- 
able actions; 22 Geo. II. c. 46. § 35. 


Such are the Sources to which we must re- 
sort for a knowledge of the General Judica- 
ture of Wales, and such are the principal 
matters which these sources afford. 


The Particular Practice of each of the four 
Circuits into which Wales was divided by Henry 
the Eighth, must be looked for in the particu- 


lar Code of Rules and Orders which the dis- 


cretion of each Court has laid down for its 
own Separate convenience. All the Circuits 
have a great similitude in their Practice, though 
with some accidental variations; and each 
Circuit has its peculiar standard of Practice, 
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which alone it acknowledges as having autho- . 
rity within its own limits. 


For the Circuits of North Wales, compre- 
bending the counties of Anglesea Carnarvon 
Merioneth Montgomery Denbigh and Flint, 
one work of this sort bas been formerly pub- 
lisbed ; namely, Vaughan's Practica Wallie, 
12mo0, London, 1672. The design of it was 
useful, but the execution very indifferent. The 
first part of it, which professes to explain the 
method of proceeding in the Great Sessions 
from Original to Execution, is considered as 
containing the earliest account of the mode of 
conducting suits in Wales; especially in the 
three northern counties, which were erected 
into counties by Stat. Wall. 12 Ediw. I. though 
these are sometimes erroneously called sbire 
« ground time beyond memory: but this first 
part is written in a perplexed style; and much 
of it is obsolete: TheGeneral Rules which fol- 
low are very few and obscurely expressed : 
and the book concludes with an abstract of each 
Statute regarding Wales, from 18 Edu. I. to 
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27 Elix. c. g. Upon the whole, this work is of 
very little use in modern practice. 


For the Carmarthen Circuit, comprebend- 
ing the counties of Carmarthen Pembroke 
and Cardigan, the only work publisbed is 
« Foley's Practice of the Court of Great Ses- 
* $tons for the several Countiesof Carmarthen, 
Sc. 8v0, London, 1792.” This is a clear and 
compendious treatise, as far as it enters into 
the subject: it is a very useful introduction to 
the detail of Practice in many points common 
to all the Welsh Circuits; and contains Some 
curious forms of waging law and proceedings 
in dower with a short appendix of Rules, be- 
ginning 1 Geo. II.; but this book does not pro- 


fess to set forth the Practice of the Court in 


Equity. 


For the Brecknock Circuit, comprehending 
the counties of Brecknock Radnor and Gla- 
morgan, no book upon its Practice has been 


published ; but there probably exists in pri- 


vate hands a MS. work compiled several 
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years ago, intitled © Proceedings al Law in 
« the Great Sessions of the counties of Gla- 
* morgan, Brecon, and Radnor; with the 
« Rules and Orders of the Court of Chan- 
* cery of the Great Sessions for the said 
counties. 


For the Chester Circuit, no work has ever 
been published ; except so much of the Practica 
Valliæ as applies to the counties of Montgo- 
mery Denbigh and Flint; and except also a 
collection of Rules of the Court of Sessions 
* of the County Palatine of Chester, 8vo, Ches- 
ter, 178g: and neither of these contains 
a regular or entire collection even of the Ge- 
neral Rules and Orders for the jurisdiction to 
which they belong. 


In explaining what is bere proposed to be 
done towards supplying this deficiency, it should 
be stated: that upon this Circuit, the Judges 
of Great Sessions hold their office by virtue of 
two distinct patents, one for Denbighshire and 
Mont gomerysbire, and another for Flintsbire 
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and Cheshire ; but that their Chancery jurisdic- 
tion runs through all the three former counties; 
and the equitable jurisdiction for the county 
of Chester is vested in the Chamberlain of 
Chester, who exercises it by his Vice-Cham- 
berlain. It sbould be stated also, that the 
course of proceeding upon this Circuit bas 
been gradually framed and settled, in some 
degree, by certain General Rules and Orders 
which the Judges have pronounced from time 
to time; and in other respects, according to the 
particular Rules made in particular cases, 
which have been afterwards recurred to as 
precedents. These several Rules and Orders 
have been casually noted as they arose by each 
Prothonotary in his time, and entered into 
Some book for his own private and personal 
instruction; And it is, by comparing these 
Several manuscript collections, no one of 
which ts complete, and most of which differ 
from each other in the variety of tbeir con- 
tents ; and by arranging their materials ac- 
cording to the regular course of procedure ; 
and by incorporating with them, under their 


a 
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proper heads, every article of the printed 
Chester Rules ; that the present Compila- 
| tion has been formed. The distribution of 
the whole is into four parts. I. the Style 
and Forms of the Court. II. Pleas of the 
Crown. III. Proceedings in Civil Actions; 
containing the Rule on each Point, whether 
general or Special; with its date when, and 
the place where, it was made. IV. Proceed- 
ings in Equity; which part appears to have 
been originally a sort of reading or private 
commentary upon the subject; but it now con- 
tains also several Rules made in particular 
cases, and is resorted to as conclusive authori- 
ty upon this branch of business. A general 
TIndez follows, comprizing all the contents of 
the Text. 


Such are the Sources which furnisb a know- 
ledge of the Practice of each particular Cir- 
cuit in Wales, and especially of the Chester 
Circuit. 
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8 2. As to the proposed objects of this Com- 
| pilation ; they are, first, to ensure the preser- 
vation, and to promote the improvement, of the 
present practice of the Chester Circuit; so 
long as the present Furisdiction remains in 
force: And besides that, to afford the more 
ready means of elucidating the Question which 
may arise out of the whole subject ; namely; 
Whether it be more expedient, upon grounds 
of public policy and justice, that the present 
Jurisdiction of the Court of Great Sessions 
should be preserved, or wholly abolisbed. 


To have collected arranged and publisbed 
the Practical Rules of this Jurisdiction is 
so far to have contributed to their preserva- 
tion; and from a more ready view of them 
as they are, it may more easily appear what 
improvements they still require, in order to 

clear up the contradictions, or remove the im- 
pediments, which still embarrass and obstruct 
the course of justice :. for contradictions have 
obtained in many instances, for want of know- 
ing what had been previously ruled on the 
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same points: and improvements will suggest 
themselves in other instances; sucb as, intro- 
ducing into the Welsb Counties the same prac- 
tice of Vacation Pleadings as obtains in Cbe- 
sbire, if the practice be right.; or putting 
an end to it in Cbesbire, if the practice be 
wrong. The present Compilation may also 
tend to assimilate the different modes of prac- 
tice. on the different Circuits within the Prin- 
cipality. 


As to the Question touching the general 
utility of the Welsb Jurisdiction, and whether 
its preservation or abolition be most desirable, 
that is certainly a more remote consideration: 
but it has been heretofore agitated in Parlia- 
ment ; and in balancing its merits and de- 
merits upon any future occasion, the authentic 
materials for argument contained in this Com- 
pilation may not be unserviceable. 


Some points in the discussion may be 
taken for clear; others will remain to be 
zol ved. 

B 2 
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It may be assumed, on grounds of public 
policy, that to keep up a distinction of ju- 
dicature between people inhabiting different 
parts of the realm conduces of itself to no 
| positive advantage: It may be assumed also 
that the original motives with which we are 
bistorically acquainted, and which made the 
ancient separation prudent and even neces- 
sary, no longer exist in these days: It may 
be assumed further, that no new political event 
has occurred to render the continuance of it 


beneficial. 


On legal grounds, it is clear; that the su- 
perior Courts of Justice in England have a 
concurrent Furisdiction with the Court of 
Great Sessions, in most criminal (a) and civil 


(a) See Atboe's case, Stra. 553, but better reported in 8 
Mod. 135 ; shewing the authority of Englisb Judges to try 
for a murder committed in Wales : this case, however, esta- - 
blishes only,ithat misdemeanors and felonies, &c. committed in 
Wales may be indicted before an English Grand Fury, and 
tried in the next English county, but it does not extend to 
the Higher sorts of Treason; the whole jurisdiction of Eng- 
lish Fustices of the Peace and Gaol Delivery, over Welsb 
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matters, as well at common law (a) as in 
equity; (b) although they have no paramount 
authority by which they can supersede, or Sus- 
pend, the proceedings of the Court of Great Ses- 
sions; except by prerogative Writ, (e) or Writ 
of Error, or Appeal ; and it is therefore clear 


crimes, depending on Stat. 26 H. VIII. c. 6. confirmed by 
Stat. 34, 35 H. VIII. c. 26. 5 85, 86, which does not name 
these Treasons : and therefore High Treason in Wales must 
always be prosecuted in the first instance before a Grand 
Fury of Wales. 

(a) See Dougl. Rep. 202, 203. n. upon the Latitat into 
Wales ; and ibid. 250. upon changing the venue into Wales. 

(b) See Dougl. 6. and 1 Ath. 408. 

(c) That a certiorari will lie in cases of misdemeanor or 
felony, sse Cro. Fac. 484. 2 Burr. 855. Dougl. 723. 3 T. 
Rep. 658; and probably also for every indictment found 
by a Welsb Grand Fury for High Treasons, committed in 
Wales, though the case does not appear to bave occurred : the 
reasoning in the Berwick case, 2 Burr. 855, Seems to rest on 
the general rigbt of the Crown to issue a certiorart to every 
Criminal Court within the King's dominions, without dis- 
tinction as to the degree of the crime charged in the record ; 
and it sbould seem by the analogy of precedents, that an in- 
dictment for High Treason found in Wales might be after- 
wards removed by certiorari into the Court of King's Bench, 
and there tried at bar, or sent down for trial before the Fudge 
named in the commission of Nisi Prius for th: ne xt English. 
county, 


DDr 
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that a party plaintiff, whose cause of suit a- 
rises within Wales, has the power in number- 
less instances (a) to drag his adversary into 
litigation before a distant tribunal in Eng- 
land; a power which in the hands of superior 


wealth, may become an engine of great op- 


pression; and that the defendant cannot in 
any case compel a plaintiff, who drags him 
unnecessarily out of bis own county, to bring 
back the suit into Wales: So that if the sup- 
posed virtue of the Welsh Judicature be, the 
benefit of having justice administered to each 


man at home ; even at present, one of the two 


contending parties in every action may de- 
prive the other of that very benefit. 


It is also clear; that a plaintiff suing 
within the Furisdiction, may upon some of 
the Circuits, obtain judgment in an action 


(a) Notwithstanding Stat. 13 Geo. III. c. 15.4 1, 2, by 
which a plaintiff who brings a personal action in any of the 
superior Courts at Westminster, against a defendant resident 
in Wales, if he does not recover a debt or damages to the 
amount of {'10. is subjected to the payment of Costs; unless 
the freebold or title of land be chiefly in question. 
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of debt for a sum certain, upon what is called 
the Old Rule, without any personal notice 
whatever to the defendant : and upon that 
Judgment, after one month's delay, if the plain- 
tiff will verify his own demand by his own 
affidavit, he may take out execution against 
the goods or body of his adversary : and the 
effect of this execution, if levied, the defen- 
dant cannot avoid ; except by giving security 
to the Sheriff for the amount of the effects le- 
vied in satisfaction of the debt and costs; which 
indeed if he can do, be may be let in to con- 
trovert the debt at the following Great Ses- 
ions. The reason usually alleged in support 
of this proceeding, is, the necessity of securing 
small debts by suddenly impounding the effects 
of a poor and fugitive defendant ; but if the 
debt be nearly commensurate with the defen- 
dant's property, which is the very supposition 
by which this proceeding is supported, then it 
must often follow that the demand of any 
unjust debt, provided it be large enough of it- 
Self, or be made so by the addition of costs, 
will deprive the defendant of all justice and 
drive bim to utter ruin. 
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Beyond this, it is clear; that a plaintiff 
Suing within the Furisdiction, may, by com- 
mencing his action at the close of a summer's 
Great Sessions, keep it hanging over bis ad- 
versary for nearly seven months ; without any 
possibility for the defendant to get rid of it 
by judgment of non pros, or bringing it to 
trial; which any defendant in the superior 
Courts may do generally in less than as many 
weeks : this also is another inconventence of 
the present mode of administering justice to 
every man at bis own home. 5 


And lastly, it is clear; that the course of 
Equity proceedings is even more dilatory and 
proliæ in the Court of Great Sessions than in 
the High Court of Chancery : for although 
zt be true, that during the three weeks which 
the Welsh Cirouit occupies twice in each 
year, the progression of an equity suit there 
is infinitely more rapid; yet it is equally 
true, that such a suit must generally sleep 
ten or eleven months of the year, during the 
long intervals between Circuit and Circuit; 
whereas the proceedings of the superior Court, 


PREFACE. Xxxlx 


however tardy, may be carried on uninter- 
ruptedly during almost the whole course of 
the year. | 


Fit be urged, that all or any of these dis- 
advantages are compensated by the cheapness 
with which justice is so administered ; the fact 
itself may be well doubted, as a general pro- 
position; and the reverse of it may in many 
cases be demonstrated: and if the fact be ad- 
mitted, there still may remain a doubt whether 
the purchase of injustice (in o many instances) 
even at a cheap rate, be an advantageous pri- 
vilege. An obvious remedy however occurs: 
if the poverty of Wales be thought greater 
than that of Northumberland or Cornwall ; 
namely, by raising the Jurisdiction of the 
county Courts in suits for debt to a higher 
amount ; and leaving all other questions of 
contract and tort to the superior Courts : for 
as to the equity proceedings, the Court at pre- 
Sent wants Some of the most efficient officers 
to make it of any material service to the coun- 
try; and it will hardly be thought expedient 
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to add to the expensiveness of such a juris- 
diction. 


The points which on the other hand remain 
to be solved, in order to see whether the evils 
incident to the present Fudicature of Wales 
may not and ought not to be remedied, are 
amongst others the following : 


Supposing by the efflux of three centuries, and 
by the continual vigilance of Parliament during 
that course of time, the people to have become 
gradually familiarized with the forms of Eng- 
lisb Furisprudence, and their country also to 
be now rendered accessible every where to the 
ordinary modes of intercourse ; and supposing 
therefore the Courts of Great Sessions to exist 
no longer, and the Principality of Wales to 
receive the like measure of justice, and in the 
Same course, as the Duchy of Cornwall or the 
County of York ; 


Would not every party Suing at common 
law, have the opportunity of trying his cause 
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before Justices of Assixe, at least as often as 
be now can before the Fustices of Great 

Sessions? and would not the defendant as 
well as the plaintiff, be also secure of a longer 
time to prepare for trial, and of having 
that trial in his own county ? and might not 
both parties have the Service of a fuller bar, 
and the benefit of a more varied succession of 
Judges? 


Might not every action be more conveniently 
tried in the very county where the evidence 
artses ? the course of the Englisb Courts ob- 
viating all possible mischiefs from prejudice 
or partiality, by always allowing the place of 
trial to be changed, in local or even in mixed 
actions, if any $ufficient cause for it can be 
suggested . 


Might not every person engaged as a de- 
fendant in equity, be relieved from those 
extraordinary interruptions of justice, which 
belong only to the Court of Great Sessions ? an 
evil which it may be absolutely impossible for 
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him to avoid, if his adversary be litigious, or 
if his own property be affected by equitable 
trusts, which at present embrace almost every 
description of property whatever. 


Upon examination of the whale question in 
all its parts, if it should finally appear, that 
the arguments for abolishing the Welsb Ju- 
dicature ought to prevail; it will then be sa- 
tisfactory to find, that s$uch a measure would 
also be warranted by general principles, and 
analogous precedents, each of the bigbest au- 
thority. | 


In principle ; this alteration would fully 
Satisfy the standard proposed by Lord Hale, 
in his Discourse upon Amendment of the 
Laws, by which be requires: © 1. That the 


change be demonstrable to be for the better, 


% and sucb as cannot introduce any consider- 
* able inconvenience ; 2. That tbe change be 
not in foundations or principles, but in such 
« things as may consist with the general frame 
« and basis of the government or law; 
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*g. That the change be gradual, and not too 
te much at once, or at least not more than the 
% exigence of things requires.” 


Precedents for uch measures are to be found 
in almost every page of our History and Sta- 
tutes ; in proportion as Jurisdictions, useful 
in their origin, have gradually by change of 
times become pernicious or useless. The Fus- 
tices in Eyre were Superseded by the more 
effectual office of Fustices of Assixe. The Star 
Chamber, a court next in rank to Parliament 
itself, eminently useful in its origin, and re- 
gular in its proceedings, was for the gradual 
abuse of its power at last abolished by Stat. 
16 Car. I. c. 10. The Court of the President 
and Council of the North was put an end to by 
the same Statute. The Court of Wards and 
Liveries was abolisbed by Stat. 12 Car. II. c. 
24. The Court of the President and Council 
of Wales and the Marches, restrained by Stat. 
16 Car. I. c. 10, was abolished by 1 V. & M. 
Sess. 1. c. 27: and the Counties Palatine of 
Hezham and Pembroke were extinguisbed by 
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Stat. 27 Hen. VIII. c. 26, & 14. and 17 Elix. 
c. 13. | 


The consequences of such a measure to the 
public interests of the kingdom, remain lastly 
to be considered. And although it might re- 
quire an increase in the number of Englisb 
Judges to discharge the increase of Circuit 
duty, instead of tbose Judges whom it would 
Supersede ; yet this very consequence might be 
economically beneficial, as far as that consi- 
deration ought to weigh ; and it might also 
be rendered of the highest importance, and of 
the greatest advantage, to the general admi- 
nistration of justice. Nor can any valid ob- 
Jection arise from the mere change in the 
number of Judges; as that has been ex- 
tremely variable at different periods of time. 
Edward the Second increased the Fudges of 
the Common Pleas, from three to six, and af- 
terwards to seven : Edward the Third raised 
their number to nine: Richard the Second 
preferred five : and Henry the Sixth changed 
the number four limes in the course of his 
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reign : Edward the Fourth diminisbed their 
number (a) to four: James the First added 
a fifth Fudge to the Common Pleas, and a 
fifth to the King's Bench ; (b) that the Cir- 
cuits might always be fully supplied with 
Fudges of the superior Courts : the number 
afterwards decreased ; but Charles the Se- 
cond, towards the end of his reign, added a 
fifth Fudge to the Common Pleas, (c) to 
compensate for the absence of one of the four 
who still retained bis office. 


Economically, there would be an advantage 
to the public, if two additional English judges 
were appointed in lieu of the present esta- 
blishment of eight inferior Fudges for Wales: 
and even if three Englisb Judges were 
thought more eligible, the increase of expence 
would be very inconsiderable. 


But the most important advantage of such 


(a) Dugdale Origines Furidiciales, c. 18. 
(b) Lord Coke's Pref. 4. Rep. 
(c) Sir T, Raym Rep. fo. 475 
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.@ measure, if it should be deemed proper, 
would be derived from the additional services 
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of this increased number of Judges, especially 
if Three were appointed : inasmuch as two of 
their number might suffice for the single Cir- 


cuit within which all Wales might be conve- 


niently comprebended; and the third might 
give to the business of the Northern Counties of 
England, upon each Spring Circuit, that ad- 
ditional aid which their growing importance 


requires, and of which they are now deprived 


by the necessary attendance of the Chief Fustices 


.and the Chief Baron upon Private Bills m the 


House of Lords : and all the three additional 
Judges might usefully assist upon the rota at 
the highest criminal court of Ordinary Furis- 
diction, the Old Bailey; and might also render 
most eminent service to the public, by accele- 
raling the progress of causes in the highest 
court of Equity, and sitting constantly there, 
under the same sort of commission as now au- 
thorizes certain of the Judges to sit there oc- 
casionally, in the absence of the Lord High 
Chancellor: for his time is and must be neces- 
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sarily and continually employed, in attending 
upon his Majesty's affairs in Council and 
Parliament; and in dispensing the royal fa- 
vour for the public service, by selecting fit per- 
sons, to supply vacant benefices in the Church, 
and to fill all the seats of Justice in the su- 
perior courts, as well as in those numerous and 
important tribunals, where the Commission of 
the Peace is executed by Magistrates, whose 
appointment is wholly intrusted to his vigi- 
lance, and whose removal depends singly upon 
his pleasure. 


Modern times having gradually involved 
the interests of almost every individual in the 
nation within the Equitable Furisdiotion of 
Chancery, the magnitude of its labours seems 
to require this additional aid for their dis» 
patch : And the Custody of the Great Seal 
embracing so large a circle of other duties, 
this First Magistrate and Great Officer of the 
Crown might be expected gradually to witb- 
draw bis presence from the actual administra- 
tion of ordinary. justice; appearing there only 
c | 
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when called upon, to represent the King in his 
Visitatorial authority over eleemosynary cor- 
porations of royal foundation, or to controll 
Charitable institutions, or to exercise the King's 
prerogative in matters of Lunacy, or his sum- 
mary jurisdiction as general Guardian of all 
Infants, or to pronounce upon the contested le- 
gality of Patents submitted to the sanction of 
the Great Seal, or to sit in judgment upon the 
great questions of Commerce which arise out 
of the Laws of Bankruptcy. and interposing 
bis equitable authority only in the decision of 
Appeals and Rebearings; from whence this fur- 
ther advantage must follow, that after causes 
bad undergone by this means such repeated and 
solemn consideration in the Caurt of Chancery, 
it would become less frequently necessary to 
encounter the expence delay and inconveni- 
ence of resorting ta the Appellate Furisdic- 
tion of the House of Lords. 


The Lord High Treasurer, and the Chan- 
cellor of the Exchequer have, from obliga- 
tions similar in their natufe, long since with= 
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drawn themselves from the Equity Court of 
the Exchequer ; (a) in which they neverthe- 


(a) The Lord High Treasurer, and the Chancellor of the 
Exchequer, sometimes together, and sometimes singly, ap- 
pear to have gat in judgment with the Lord Chief Baron and 
other Barons, upon private suits in equity, constantly in the 
reigns of Fames the First, and Charles the First: after the 
Restoration, it was less frequent, but not unusual; Anthony 
Lord Asbley, Chancellor and Under Treasurer, sat in judg- 
ment with the rest of the Court, 19 Car. IT. Sir Fobn 
Ernle, holding the same office, sat there, 29 Car. II. Fobn 
Smith, Esg. as Chancellor aud Under Treasurer, sat in judg- 
ment with the rest of the Court upon a rehearing in which 
the Barons bad been equally divided in opinion, Packington 
v. Wych Trin. T. 8 Anne, 1710. Sir William Wyndham sat 
also as Chancellor upon a similar occasion. Bishop of Bath 
and Wells v. Dyke, Hil. 11 Anne, 1713. And Sir Robert 
Walpole sat as Chancellor upon the second argument of a 
Plea, Trollop v. Trollop, 21 Fune, 1732; and afterwards 
on a rehearing, Nasb v. E. India Co. 27 Oct. 1735. The 
Barons in Hil. T. 1775, ordered an application to Lord North, 
then Chancellor of the Exchequer, requesting him to assist 
in bearing the cause of Lee v. Lord Vernon; but the suit was 
afterwards, upon the resignation of Baron Perrot, carried to 
the House of Lords, instead of rebearing it. At this very time, 
the Chancellor of the Exchequer exercises not unfrequently 
the game judicial authority as bis predecessors, in granting 
hrocess by extents, 9 
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less retain the pre-eminence of honour, and 
occasionally exercise their right to sit in 
Judgment, whenever their presence upon the 
rebearing of any cause is wanting to turn the 
divided opinions of the Barons, and give to 
suitors the benefit of a solemn decision. Such 
an example therefore, resting upon such foun- 
dations, might well warrant an arrangement 
which in itself appears to be so desirable. 


But be these matters hereafter as they 
may: To those who inhabit the Principality 
of Wales, and who have to seek for justice in 
the Courts of Great Sessions, it cannot be an 
unacceptable service, to lay before them at 
present a fuller view than has yet appeared 
of that Furisdiction to which they are all 
continually amenable. 


PRACTICE 


or THE 


CHESTER CIRCUIT. 


— 


I. STYLE OF THE COURT, AND ITS FORMS, &c. 
11. PLEAS OF THE CROWN. 
HI. PROCEEDINGS IN CIVIL ACTIONS. 


IV. PROCEEDINGS IN EQUITY. 


PRACTICE, &c. 


— —— — 


J. 
STYLE OF THE COURT, AND ITS 
FORMS, &c. 


g 1. Style of the Court. 

g 2. Holding of the Courts. 

6 3. Rules and Orders of the Court. 
$ 4- Protbonotary's Office. 

$ 5. Record Office. 

6 6. Sheriff's Books and Process. 

$ 7. Fines and Recoveries. 


(1, 
Style of the Court. 


« Bx it remembered, that at the Great Sessions In pleas of 
and Gaol-delivery of our Lord the King at Pool, 9 
in and for the county of Montgomery, on Satur- 
day the eighth day of August, in the 35th year 
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of the reign of our sovereign Lord George III. 
King of Great Britain, &c. and in the year of our 
Lord 1795, before the Honourable Edward Bear- 
croft Chief Justice, and the Honourable Francis 
Burton, the other justice for our said Lord the 
King, of the Great Sessions of the county of 
Montgomery aforesaid, assigned to deliver the gaol 
of the said county of the prisoners therein being, 
and also Justices of our said Lord the King, as- 
signed to keep the peace of our said Lord the 
King, in the county aforesaid, and also to hear 
and determine divers felonies, trespasses, and 
other misdemeanors committed or done in the 
said county.“ 


* PLEAs at Pool, in the county of Montgo- 
mery, before the Honourable Edward Bearcroft 
Chief Justice, and the Honourable Francis Bur- 
ton, the other Justice of our Lord the King of 
his Great Session of the county aforesaid, holden 
at Pool, in the said county, on Saturday the 8th 
day of August, in the g5th year of the reign of our 
Sovereign Lord George the Third, by the Grace 
of God, of Great Britain, France, and Ireland, 
King, Defender of the Faith, and so forth— 
1795. | | | 


AND ITS FORMS, &c. 


92. 
Holding of the Courts. 


OapbzRED, That when the evening court is N 

holden together with the morning's court, it shall 
be supposed for all purposes of pleading, &c. to 
be holden at seven o'clock in the evening; and 
to continue open till nine o' clock; with liberty 
for any party to make special application within 
that time to the judges at their lodgings, upon 
giving notice to the opposite party. Pool, Au- 
gust, 1786. Mold, March 28th, 1788. 


(3. 
Rules and Orders. 


OxzDzRED, That Rules severally bearing date in For what 
Montgomeryshire, Denbighshire, or Flintshire, be gaga 
nevertheless observed as Rules for all the three counties, they 
counties; unless confined, expressly or by local 


reasons, to the counties in which they are made. 
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Wrexham, April 6, 1789. Pool, March agth, 
1791. S. P. 


Ordered, That all Rules made for the county 
of Chester be observed as Rules for the other three 
counties upon this circuit ; unless they are con- 
fined, expressly or by local reasons, to the county 
of Chester. Davies, Esq. v. the bail of Williams, 
def. in sci. fa, Pool, Aug. goth, 1791. 


Note, That where any thing to be done is go- 
verned by the day of the week, according to the 
following rules, it supposes the Great Sessions to 
begin on a Monday. 
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91. 
Prothonotary's Office. 


OrDxxeD, That the Prothonotary's Office be Prothono- 
open by eight o'clock in the morning, and not * 
after ten o'clock at night, during the Great 
Sessions. Mold, March 28th, 1788. 


65. 
Record Office. 


WuHzeREAs, upon representation of the Grand Records re- 
. . moved and 

Jury for the county of Denbigh, it appears, secured. 
tha he records of the said county are kept at 
Wrexham in a very insecure state; it is therefore 
Ordered, That the said records be removed forth- 
with to Ruthin, and lodged in the Record Office 
there erected, Ruthin, March goth, 1792. 


* 
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(6. 
Sheriff's Books, and Process. 


| Sheriffs ' | On DERED, That the books belonging to the 
to deliver | | 
county county court be always delivered to the succeed- 


books to ing sheriff. Mold. 2 W. III. 


their suc- 
cessors. 


Fined for Ordered, That Robert Lloyd of Mould nuper 
— vic* com' be fined C. ioo, for not executing the 
King's process. Flint, Mar. 2 Fac. II. 
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To pay costs Ordered, That when issues are returned against 
or tene dis- the High Sheriff on a distringas, or he is fined 
charged. for not returning any writ or process, the issues 
and fine be not discharged till the costs of the 
motion, - distringas, and rule be first satisfied. 


Flint and Chester, 1 April, 8 Ann. 


AND tTs FORM s, &e. 


d 7. 


Fines and Recoveries. 


Trar, in all writs of covenant and præcipes Attornies to 
for levying of fines and suffering recoveries, one — 


of the attornies of this court must be retained or 
concerned in the same; or else none to be re- 
ceived. Mold, March. 2 V. M. 


Ordered, That no recovery be arraigned with- Attorney's 


out an attorney's name be to the writ of entry, ur. we 


Mold, March. 3 W. M. 


Ordered, That no person for the future ghall — 
be a commissioner for taking the caption of a fine taking — 


to be 21years _ 


or warrant of attorney for suffering a common re- ; — 


covery, unless he be of the age of twenty-one 
years at least. Cbester, 8th April. 4 G. II. 


Edward Baxter Comp. v. Thomas Evans & al. Proclaiming 
a . | Fines. 
deforciants in covenant to levy a' fine, acknow- 
ledged before Sir Job Charlton by virtue of a 
writ of covenant. Sess. 4 Ja. II. Ordered * 


by the court, that the fine be received, and 
D © 


10 


_—_—. 
ent of 
— ndwar - 
rant of attor- 
ney from the 
tenants or 
vouchees in 
Recoveries 
to be 
certified by 

Affidavit. 
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proclamations made this session. Mold, April. 


2 V. M. 


Whereas, it hath been hitherto usual, in the 
levying of ſines and suffering of common recove- 
ries in this court, when the acknowledgment of 
such fines, and of the warrants of attorney taken 
from the tenants or vouchees in such recoveries, 
were taken and acknowledged before commission- 
ers by virtue of any writ of dedimus potestatem 
to them directed, for one of such commissioners 
to appear personally before one of the Justices of 
this court, and be examined upon oath touching 
the due acknowledgment and caption thereof: 
which practice hath been generally attended with 
great expence to the parties, and other important 
inconveniences :—For remedy thereof, 


f 


. It is Ordered by this court, That from and after. 


the last day of this present session, instead of the 
oath made vivd voce by a commissioner, of the due; 
acknowledgment of such fines, or warrants of 
attorney respectively, an affidavit or affidavits: in 
writing, on parchment, shall be made and an- 
nexed to the præcipe and concord of every such 
fine and warrant of attorney; in which- affidavit 
or affidavits the person -or persons making the 
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same shall set forth the true name, and place of 


abode, and addition of bim or themselves, and 


also of every commissioner who acted in the taking 
such acknowledgment or acknowledgments: And 
in such affidavit or affidavits the person or per- 
sons making the same shall also swear, that he or 
they knew the party or parties acknowledging 
such fine or fines, or warrant or - warrants of at- 
torney; that the purport and effect thereof was 
fully explained to him, her, or them, by one of 
such commissioners; that the same was or were 
duly signed and acknowledged upon the day and 
year, or several days and years, mentioned in the 
caption, or several captions thereof; that the 
party or parties acknowledging, and also the com- 
missioners taking the same were all of full age 
and competent understanding; that the Femes 
Covert (if any) were solely and separately exami- 
ned apart from their husbands, and freely and 
voluntarily consented to and acknowledged the 
same; and that the conusor or conusors of such 
fine or fines respectively, and every of them, knew 
the same to be a fine or fines, to pass his, her, or 
their estate or estates; and that the tenant or te- 
nants, and vouchee or vouchees, of such reco- 


very or recoveries, in the caption or captions of 
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such warrant or warrants of attorney mentioned, 
knew that the same warrant or warrants of attor- 
ney was or were intended for suffering a com- 
mon recovery to pass his, her, or their estate or 
estates; and also that the razure or razures, inter- 
lineation or interlineations (if any) in the body or 
caption of such fine or fines, warrant or warrants 
of attorney, was or were made before the parties 
or any of them signed such fine or fines, warrant 
or warrants of attorney, and before the commis- 
sioners signed the said caption or captions: Which 
affidavit or affidavits, together with such fine or 
fines, and warrant or warrants of attorney, there- 
unto annexed, shall be transmitted to one of the 
Justices of this court for his allocatur thereon, and 
filed, so annexed, in the proper office. 


Theaffidavit And it is further Ordered, That every such 


to be made 
by an attor- 
ney. 


affidavit as aforesaid shall be made by some at- 
torney or attornies of this court, or of some or 
one of the courts at Westminster, of the Great 
Sessions in Wales, or of the Counties Palatine of 


Lancaster or Durham, and sworn before a per- 


son duly authorized to take affidavits in this court 
(except where the person or persons, at the time 
of their acknowledging such fine or fines, warrant 
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or warrants of attorney, be within five miles of the 
castle of Chester during the time of holding the 
session ſor the said county of Chester, or in Scot- 
land, or in Ireland, or in some other parts be- 


yond the seas) — And in case the parties be within 


five miles of the castle of Chester, during the time 
of holding the Session for the said county, such 
affidavit shall be worn before one of the Juxtices 
of this court ; but if in Scotland, such affidavit 
shall be made by one of the clerks to the sygnet, 
and sworn before some person authorized to take 
affidavits in this court, or before one of the Judges, 
or other person duly authorized to take affidavits 
or depoxitions in the Court of Session or Court of 
Exchequer in that part of the united kingdom; 
and if in Ireland, or elsewhere beyond the seas, 
then the affidavit or affidavits shall be made by 
one of the commissioners, who hath taken such 
acknowledgment or acknowledgments, or a clerk 
to the sygnet, or an attorney of some court of re- 
cord in the county where such acknowledgment 
shall be taken, and sworn either before some per- 
son duly authorized to take affidavits in this court, 
or before some judge, mayor, or other chief magis- 
trate, in or near to the place where such acknow- 
ledgment shall he taken, having authority to 
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administer an oath, and in the presence of a public 
notary, which notary shall also certify in writing 
under his hand and seal, as well the due adminis- 
tering of the said oath, as also the name, signa- 
ture, and office of the magistrate administering the 
Same. 


Copy of this And it is further Ordered, That a printed copy 


rule to be an- | i 
nexed toeach of this rule be annexed to every dedimus potesta- 


Gems. tem at the time of issuing the same, for the infor- 
mation of all persons concerned ; for which the sum 
of four pence each, and no more, shall be taken. 
Chester, April 16, 1789: extended to the other 
three counties, April 2, 1790. | 
The Form of an Affidavit of the due Caption of a 

Fine when made by a Commissioner. 
In the court of Session at Chester, 

Affidavit of A. B. of ———— , in the county of 

due caption k 

ot a fine, by „ gentleman, one of the attornies of his 

CO Majesty's court of ——— -, and one of the 


commissioners named in the writ of dedimus po- 
testatem hereunto annexed, for taking the acknow- 
ledgment of the fine hereunto also annexed, 
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maketh oath and saith, That he knows C. D. and 


E. his wife, and F. G. and H. his wife, the conu- 


sors named in the said fine, that the purport and 
effect of such fine was, at the time of the acknow- 
ledgment thereof, fully explained to each of them by 
chis deponent (or by J. K. of | in 
the county of , one other of 
the commissioners in the said writ named, as the 
case may be) that the same was duly signed and 
acknowledged by the said C. D. and E. his wife, 
and F. G. and H. his wife, in the presence of this 
deponent, and of the said J. K. on the day and year 
or several days and years) mentioned in the cap- 
tion (or several captions) thereof; that the said C. 
D. and E. his wife, and F. G. and H. his wife, and 
also this deponent, and the said J. K. were at the 
time of taking and acknowledging the said fine, all 
of full age and competent understanding: That the 
said E. and H. were respectively, solely, and sepa- 
rately examined apart from their said husbands, 
and freely and voluntarily consented to, and ac- 
knowledged the said fine, and that the said C. D. 
and E. his wife, and F. G. and H. his wife, knew 
the same to be a ſine to pass his, her, or their es- 
tate or estates. And this deponent further saith, 
that che razure or razures, interlineation or inter- 


15 


16 STYLE OF THE COURT, 


lineations (specifying them if any), appeating to 
be made in the body of the said fine, was (or 
were) made before any of the said conusors signed 
the same, and that the razure or razures, interlinea- 
tion or interlineations (specifying them also if any), 
appearing to be made in the caption for several cap- 
tions) thereof, was (or were) made before the said 
commissioners signed the said caption (or captions). 


Sworn at 
in the county of | 
the day of * 
in the year of our Lord, 


Before me, L. M. a commissioner appointed 
for taking affidavits in the said Court of Ses- 
sion at Chester, (or otherwise as the case may 
be, if sworn out of England before a person 
not a commissioner of that court). 


Or thus, if the Afﬀidavit be made by a Person who 
is not a Commissioner. 


In the court of Session at Chester, 


By a person 1 . 
not a com- A. B. of — —, in the county of 
8 . gentleman, one of the attor- 


nies of his Majesty's court o... —, 


AND ITS FORMS, &c. 


maketh oath and saith, that he knows C. D. and 


E. his wife, and F. G. and H. his wife, (the co- 


nusors named in the fine and writ of dedimus po- 
testatem hereunto annexed) that the purport and 
effect of such fine was, at the time of the acknow- 
ledgment thereof, fully explained to each of them 
by J. K. of — , In the county of 
„(one of the commissioners 
in the said writ named) that the said fine was duly 
signed and acknowledged by the said conusors on 
the day and year (or several days and years) men- 
tioned in the caption (or several captions) thereof, 
in the presence of this deponent, and the said ]. 
K. and also of L. M. of in 
the county of —<—————, gentleman, one 
other of the commissioners in the said writ named, 
that the said C. D. and E. his wife, and F. G. and 
H. his wife, the conusors; and also the said J. K. 
and L. M. the commissioners who took the said 
acknowledgment (or acknowledgments) were at 
the time of taking and acknowledging thereof all 
of full age, &c. (as in the preceding form). 
Sworn, &c. (as in the preceding form), 
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The Form of an Affidavit of the due Caption of the 
Warrant of Attorney of Vouchees in a Common 
Recovery, when made by a Commissioner. 


In the court of Session at Chester, 
Affidavit of A. B. of — , in the county of 


due caption 

of a warrant — — » gentleman, one of the attor- 
of attorney 71 his M 
in a common nies 18 ajesty” $ Court o 5 


2 dy and one of the commissioners named in the writ 
sioner. of dedimus potestatem hereunto annexed for re- 
ceiving the attorney or attornies of C. D. and E. 

his wife, &c. (the vouchees named therein, and in 

the warrant or warrants of attorney hereunto also 
annexed) maketh oath and saith, that he knows the 

said C. D. and E. his wife, &c. that the purport 

and effect of such warrant or warrants of attorney, 

was, at the time of the acknowledgment thereof, 

fully explained to each of them by this deponent, 


or by J. K. of ——— ——— , in the county 


of ——————, one other of the commis- 
sioners in the said writ named, as the case may be; 
that the same warrant (or warrants) of attorney, 
was (or were) duly signed and acknowledged by 
the said C. D. and E. his wife, &c. in the pre- 
sence of this deponent, and of the said J. K. on the 


AN rs FORMS, &c. 


day and year (or several days and years) men- 
tioned in the caption (or several captions) there- 
of, that the said C. D. and E. his wife, &c. and 
also this deponent, and the said ]. K. vere at the 
time of taking and acknowledging the said war- 
rant (or warrants) of attorney, all of full age and 
competent understanding. That the said E. was 
zolely and separately examined apart from her 
said husband, and freely and voluntarily consented 
to and acknowledged the warrant (or warrants) of 
attorney aforesaid: that the said C. D. and E. his 
wife, &c. knew that the said warrant (or warrants) 
of attorney was (or were) intended for the suf- 
fering of a common- recoyery to pass his, her, 
or their estate or estates. And this deponent 
further saith, that the razure or razures, interli- 
neation or interlineations, (specifying them if any) 
appearing to be made in the said warrant (or war- 
rants) of attorney, was (or were) made before any 
of the said vouchees signed the same; and that the 
razure or razures, interlineation or interlineations, 
(specifying them also if any) appearipg to be made 
in the caption (or several captions) thereof, was 
(or were) made before the said commissioners 
signed such caption (or captions). A. B. 
Sworn, &c. (as in the first preceding form). 


By a person 
not a com- 
missioner. 
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Or thus, if the Affidavit be made by a person who 
is not a Commissioner. 


In the court of Session at Chester, 

A. B. of — , in the county of 
- - -; gentleman, one of the attor- 
nies of his Majesty's court of — — 
maketh oath, and saith, that he knows C. D. _ 
E. his wife, &c. the vouchees named in the writ 
of dedimus potestatem, and warrant (or warrants) 
of attorney hereunto annexed, that the purport and 
effect of such warrant (or warrants) of attorney 
was, at the time of the acknowledgment thereof, 
{ully explained to each of them by J. K. of 
, In the county of —— (one 
of the commissioners in the said writ named) that 
the same warrant (or warrants) of attorney was 
(or were) duly signed and acknowledged by the 
said vouchees on the day and year (or several days 
and years) mentioned in the caption (or several 
captions) thereof, in the presence of this deponent 


and the said J. K. and also of L. M. of 


, In the county of — gen- 
tleman, one other of the commissioners in the said 
writ named ; that the said C. D. and E. bis wife, &c. 


AND ITS FORMS, &c. 


the vouchees, and also the said J. K. and L. M. 
the commissioners who took the said acknow- 
ledgment (or acknowledgments) were, at the time 
of taking and acknowledging thereof, all of full 
age, &c. (as in the preceding form). 

Sworn, &c. (as in the first preceding form). 
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II. 


PLEAS Or THE CROWN. 


1. Examination and Recognizances. 
5 2. Presentment. 

3. Habeas Corpus. 

4. Respiting Fines and Process. 

$ 5. Execution. 


61. 


Examinations and Recognizances. 


Justices ORDERED, That all Justices of the Peace do 


of Peace h f . 3 
e orth return into court the examinations and 


oo a : 
—— — recognizances by them respectively taken, upon 
Za t 

N — the _ day of the sessions, and that prosecutors 
zion, and witnesses bound over do appear the next 


morning; otherwise their recognizances to be for- 
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feited, and that the Justices do make the default- 


ers to forfeit {5. a- piece. Chester, 29th March. 
2 Ja. II. . 


d2. 
Presentment. 


OxperED, That no person upon his appear-= Present- 


ments must 


compelled to traverse or submit to a presentment, i dictments 
without it be drawn into an indictment first, but before tra- 
shall be admitted first to have a copy of the pre- submitted 


sentment. Chester, 29th Sept. a V. GM. Mg 


63. 
Habeas Corpus. 


HAB EAS Coxrus vas granted upon affidavit To bring up 
to bring up a child four months old, which had 220. 
been taken from its mother by the putative father ; mother by 


its putative 


and the child was brought into court, and deli- father. 


24 PLEAS OF THE CROWN. 


vered by order of the court to the mother. R. v. 
Edwards, Sept. 2d, 179. Pool. Sess. 


eng up The like writ, against Cath. Williams the grand- 
ken by its mother, in order to deliver a child to its mo- 
28 ther; but upon production of the child, and hear- 
22 ing counsel, the child was ordered to remain with 

the grandmother, with liberty to the mother to 


see it at all seasonable times. Mold, April ery 


Habeas Cor- On . of Attorney General, habeas corpus 
up 5 was ordered to issue, directed to the keeper of 
— r the House of Correction at Ruthen; whereby he 
comm̃it- was commanded to bring up the body of Ellis 
Martin, committed by warrant upon conviction 

before a justice of the Peace: The next day, the 

prisoner was brought up, and the keeper returned 

the warrant as the cause of commitment, whereby 

it appeared that the prisoner was committed in 

execution upon a conviction for cutting down two 

ash trees, upon Stat. 6 Geo. III. c. 48, f. 1 & a, 

for which the prisoner was sentenced not only to 

the punishment of six months imprisonment under 

this act; but also to a whipping once in each 

month, according to 1 Geo. I. Stat. 2. c. 48, and 
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6 Geo, I. c. 16; and it did not appear, that the 
prisoner had refused to pay the penalty to be in- 
flicted by 6 Geo. III. c. 48, so as to warrant any 
imprisonment whatever: The Court being there- 
fore of opinion, that no sufficient cause of com- 
mitment appeared, Grdered the prisoner to be 
discharged forthwith. April 7 & 8, Wrexham, 
1791. | 


94. 
Reshiting Fines and Process. 


MAR. EowaRDs pro verbis seditiosis, recog- Recogni- 
nizance respited and not to be estreated, because — 
oath was made of his being sick and unable to 
travel, Denbigh, Mar. 1 Fac. II. 


Ordered, That no issues be estreated, but after Issues es- 
the next Session wherein the issue returned, or rank 


party fined or amerced, Denbigh, 4 Fac. II. 


Ordered That no process or fine be stayed or Oath and cer- 
respited, upon any indictment or presentment for — * 
not repairing highways; unless, the overseers of bighways 


E 


before pro- 
cess stayed 
or fine re- 
ppited. 


Execution 
of prisoners. 
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such highways make oath, what sum or sums of 
money have been laid out and expended, and 
after what manner, for and towards the repair of 
such highways; and that the same have been well 
and sufficiently repaired and amended : and also 
that such highways be viewed by two of his Ma- 
jesty's Justices of the Peace, who shall upon view 
of such highways see that they are well and suffi- 
ciently repaired, and certify accordingly at the 


next assizes to be held for the said county, to- 


gether with an account of the manner and order 
of such repairs. Chester, 2gth Sept. 7 Geo. J. 


(5. 
Execution. 


OrxDtxED, That the execution of Thomas 
Rudge be upon Monday the 4th day of October 
next; and that the execution of Maurice Jones 
be upon Monday the 18th of October next, per 
Lord C. J. Charlton. Denbigh, ad Oct. 1686. 
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Further Ordered, That the execution of Tho- Execution 
mas Rudge be respited till Monday 11th October * 
next, upon which day execution is to be done; 
and that the former Rule about Maurice Jones 
do stand. Denbigb, 1686. 


28 


Writs to be 
returned by 
Sheriff. 


Prohibition 


when to be 
moved for. 


PROCEEDINGS IN CIVIL ACTIONS. 


III. 
PROCEEDHNGS IN CIVIL ACTIONS. 


1 


91. Appearance Process. 
2. Pleadings. 

is 3. Trial. 

s 4. Judgment, 

$ 5. Error. 

6 6. Execution. 


1. 


Appearance Process. 


Ordered, That no Writs be received into the 
office, unless returned by the sheriff. Denbigb, 
Sept. 1 N. & M. 


Suits removed from Inferior Courts. 


OrDtRED, That there shall not be made a 
motion for a Prohibition after the four first days 
of the Session; and that a suggestion may be filed 
after motion, Denbigh, Sept. 8 Ann. 
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Ordered, That if the Certiorari be not returned, Certiorari to 
the plaintiff below (viz. in Pool Court) may go nf rows" 
on without a procedendo ; a Certiorari being no 


supersedeas. Pool. 4 W. & M. Lloyd v. Ward. 


| Ordered, That all writs of Certiorari returnable Certiorari 
in this court, together with the record thereupon, — 
be filed on or before the second court on the se- 1 to *. 
cond day of the Session wherein such Certiorari 
is returnable; and that the defendant in such re- 


cord do try the same that Session. Chester, 22d 
April. 3 Geo. I. 


Ordered, That in all cases wherein a writ of Procedendo 
or 


error, certiorari, recordari, pone, or false judg- nerecipiatur 
ment, shall have been sued out, and not returned 
and filed before the rising of the second court of 
the session or assizes at which the same is return- 
able; a writ of Procedendo may be awarded, or 
Ne Recipiatur entered. Chester April. 23 Geo. 


III. 


Ordered, That after plaintiff has removed his In replevin 


2 , how to pro- 
plaint in Replevin, he do next call upon defen- ceed. 
dant by rules to appear ; and that if he sign judg- 
ment for want of a plea, without calling to appear, 
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Certiorari 
out of Chan- 
cery not re- 
ceived after 
judgment by 
de ault in 
Great Ses- 
sions. 
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the same be set aside for irregularity. Salisbury 
v. Jones. Mold, Aug. 25th, 1792. N. B. The 


Prothonotary certified this to be the practice, as 


he found by former precedents. 


N. B. After judgment by default in the Great 
Sessions, defendant moved that a Certiorari, issued 
out of the High Courtof Chancery for removing the 
proceedings in this cause, might be filed; and a re- 
turn made thereon to the Court of Chancery, ac- 
cording to the exigency of the writ : But, upon 
the officer's certificate that the practice was con- 
trary, and on account of the ill use that might be 
made of such proceeding, THE Courrm refused 
the motion. Owen v. Oswer. Pool, Aug. 14th 
and 15th, 1792. 


Original Suits, bow commenced. 


Suits may be commenced upon the Old Rule ; 
or (in certain actions) on the New Rule; or by 
Clausum Fregit ; and also by Vacation Process, 
under Stat. 13 Geo. III. 
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On the Old Rule. 
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Upon the old rule; no previous notice need be Old Rule. 


given to defendant; and plaintiff may obtain 
judgment against defendant for want of appear- 
ance, after calling him to appear; at three courts, 
if defendant do not then appear, and at 28 days 
(being the ordinary day) after che end of the 
Sessions, he may take out execution; filing his 
declaration, and certifying his debt upon oath : 
unless defendant within the 28 days pay gs. 6d. 
being the costs of his contempt, and enter an ap- 
pearance ; in which case plaintiff must file his de- 
claration before the sitting of the first court of 
the next Great Sessions: 


Or if defendant do appear at or before the 
third court, when called in open court, the plain- 
tiff may obtain judgment against him by default 
or confession: 


Or plaintiff may force defendant to trial at the 
same Great Sessions; Thus, upon appearance en- 
tered at the third court, plaintiff may file his de- 
claration ; and then call defendant to plead, which 


New Rule. 
Notice to be 
given before 
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defendant must do in two courts more, i. e. at or 
before the rising of the fifth court ; then plaintiff 
must add the similiter; and before the office shuts 
that evening enter his cause with the marshal ; the 
venire is then called at the sixth court, and the 


| habeas corpus at the seventh; and the trial may 


be at the eighth or ninth court. Thomas Gre- 
gory Hancoz v. Overseers of Mold, cor. Morton, 


C. F. 1779. 


Upon the possibility of this practice: Plaintiff 
having called defendant to appear at the third court, 
who appeared accordingly; and plaintiff having 
then filed his declaration, defendant then moving 
for time to plead till the ordinary day; Taz 
Cour refused the motion; because plaintiff had 
a right to force defendant to trial at the then Great 
Sessions. Pool, Aug. 10, 1790. 


On the New Rule. 


For preventing of delays in all personal actions 
hereafter to be commenced in this Court, It Is Or- 


commencing dered, That the defendant or defendants in such 


any personal 
action. 


actions being served fifteen days before any Great 
Session (which service to be exclusive of the day 
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of service, and the first day of that session) with 
notice in writing under the hand of the plaintiff's 
attorney, expressing the cause of the action, and 
the sum demanded; upon affidavit made of such 
notice and service, and filing a declaration before 
the sitting of the forenoon court on the second day 
of the same Great Sessions, the plaintiff or plaintiffs 
shall be at liberty to proceed to trial or judgment 
therein at the said Great Sessions: and in case 
the defendant or defendants do appear to any such 
actions brought as aforesaid, and shall neglect to 
plead to the said action at the next court, a rule 
being given for that purpose, the plaintiff shall at 


the prayer of his attorney have judgment by nihil 


dicit. Mold, Mar. 8 Ann. 


Ordered, That the affidavit of such notice 
and service upon the New Rule and such decla- 
ration may be filed, not only before, but even 
during the sitting of the forenoon court of the se- 
cond day of the Great Sessions. Pool, Mar. 25 
G. II. 


Ordered that defendant having been served on 
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Filing affi- 
davit and 
declaration. 


Pleading to 
declaration 


the New Rule do plead on the second day of the on the New 
Great Sessions. Per Noel, C. J. Pool, March 1755. — 


| 
. 
: 
| 
| 
| 
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Service of no- Ordered, That the service of notice, upon the 
tice on New | : „ 
Rule. New Rule, be the same as in the service in eject- 


ment. Mold, Sep. g Ann. 


Notices how Ordered, That all affidavits of the service of 
to be served. 5 a 
notice in ejectment, and also of the service of no- 
tice in personal actions according to the New Rule 
and in all other cases whatsoever, where the per- 
son making the affidavit is to swear to the delivery 
of a true copy of any rule or notice in writing, the 
affidavit shall be made by persons capable of read- 
ing such rules and notice, and of subscribing their 
names to such affidavits: and that no affidavit for 
the future made or sworn by any other person, 
or in any other name than as aforesaid, shall 
be admitted in any of the said cases: And this 
rule is to be in force in the counties of Denbigh, 
Flint, and Montgomery. 5 G. II. 


Service of Affidavits of the service of mesne process sworn 
"won be. before an attorney at law, being a deputy appointed 


fore the pro- by the Prothonotary for taking affidavits of debt 
thonotary's 0 

special de- and service of process, are well sworn; and an ap- 
pearance having been entered for defendant ac- 
cording to the statute, and an interlocutory 


judgment thereupon obtained ; It was Ordered, 


puty. 
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That the judgment should stand. bester, 1 
Apr. 31 Geo. IT. Hesketh v. Clarke. 


Resolved, That the notice upon the New Rule when no- 


; ; l 
is not the commencement of the suit, so as to ex- „g 


garded as 
clude the proof of subsequent tender. Rutbin, dey vo 
Oct. 1793. Penson v. Churchwardens of Wrez.. suit. 


bam. 


By Clausum Fregit. 


Ordered, That the attornies of this court may Clausum 


proceed in all personal actions by filing an origi- — 


nal vrit or queritur in Clausum Fregit, so as to war- _ ka 
rant the capias thereupon ; and shall be at liberty, | 
at the Session on which the said capias is return- 
able, to sue out a New Original or queritur, accor- 
ding to the nature of the case, and proceed to | 
trial according to the New Rule. Mold, March, 


8 Ann. 


Ordered, That the attornies here may proceed The like in | 
. Chester. 

in all actions of debt, trespass, or case by filing 
an original writ in Clausum Fregit, tested 15 days 


before the assizes wherein the capias issues, so as 
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to warrant the capias thereupon, as is usual in 
Lancashire ; and be at liberty afterwards to sue 
out a new original, according to the nature of their 


case. Cbester 18th Apr. 10 V. III. 


Process in In trespass on the case, for breach of special 

trespass and i 

in case. contract, defendant not appearing after being 
twice called at the former Great Sessions, ThE 
Co un ordered a distringas to issue returnable 
the next day. Holland v. Hughes & an. Mold. 
Apr. 1789. N. B. This proceeding by distrin- 
gas in such actions is directed by Pract. Wall. p. 
4 and 18. 


* 
0 


In Cheshire. Whereas, inconveniences have arisen by reason 
of Original Writs issuing out of the Court of Ex- 
chequer at Chester, returnable here; which ac- 
cording to the rules and practice of this court, are 
tested 15 days before the assizes next preceding 
the suing out thereof, and of writs of mesne pro- 
cess issuing out of this court, which according to 
the rules and practice thereof are tested the last 
day of the assizes next preceding the issuing 
of such writs; and also writs of latitat and at- 
tachment of privilege issuing out of this court, 
which according to the rules and practice there- 
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of are tested the last day of the assizes next pre- 
ceding the issuing of the same; In consequence 
whereof, it frequently appears upon trials that the 
causes of action wherein such suits are com- 
menced have arisen subsequent to the teste of such 
original writs, though previous to the suing aut 
the process thereon ; For remedy thereof; 


It Is Ordered, That every writ of capias ad Mesne pro- 
a 3 cess to 
respondendum, latitat, attachment of privilege, indorsed 


and other mesne process issuing out of this court, =_ _ 
shall be indorsed by the Prothonotary with the day, issuing. 
month, and year whereon the same shall be 

actually sued out: And that no advantage shall be No advan- 
allowed to be taken, by reason of any pleading — —4 4 
being filed or evidence given, that the cause of 22 * 
action arose subsequent to the teste of the original action ari- 


writ whereon such mesne process was founded; raya ag 
$0 that it do not appear upon the trial that the cause er a 
of action did not arise till after the issuing of 
the writ of capias ad respondendum, latitat, at- 
tachment of privilege, or other mesne process 
issuing out of this court in such cause. Cbester, 


Apr. 23 Geo. III. 


Suit by va- 


cation pro- 
cess, Stat. 
13 G. III. 


Notice 15 
days before 
Sessions. 


Flintshire. 
Rule for ap- 

ces, 
&c. 14 days 
before Ses- 
sion. 
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By Vacation Process. 


Suits may be also commenced by process re- 
turnable in vacation, Stat. 13 Geo. III. c. 51. 
9183 whereupon plaintiff may enter common 
appearance for defendant who neglects to appear 
in 14 days after the return. 


Eject ments. 


Ordered, That notice in ejectment be given 
15 days before the Session in which the action is 
brought. Denbigh, Sept. 19 Car. II. 


Whereas the former rules and proceedings in 
ejectment in the county of Flint are found by ex- 
perience greatly to hinder the speedy course of 
justice, which in other courts is remedied by more 
summary proceedings, For preventing therefore of 
unnecessary delays in the said court for the future; 


It Is Ordered by the Court, That a rule day 
shall be given before the Prothonotary of the said 
court of Flint, in the castle of Chester, or some 
other convenient place, on Monday fortnight next 
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before any Great Session for the said county of 
Flint ; at which time all appearances, pleas, and 
issues in ejectione firmæ shall be received and 
joined, in order to be tried the next Session: 


And for want of appearance in the tenant or Judgment 
tenants in possession, or want of pleading in such — 
actions, judgment shall be entered by the Protho- — — — 

. * . * . n an n 
notary against the plaintiff's own ejector, if the tice being 
: a : a filed a month 
declaration in such actions and notice given to pefore rule 
the said tenant or tenants in possession be filed day. 
in the said office a month before the said rule 


day: 


And it is further Ordered, That the affidavit of Affidavit of 
such notice being given to the tenant or tenants eu 
in possession as aforesaid shall afterwards be sworn N and 
in court, before any execution shall be awarded 
on the said judgment against the plaintiff's own 
ejector ; and if no such affidavit be made of such 
notice, on or before the second morning in the 
8aid next Session, that then such judgment 
or judgments shall not be entered as of that Ses- 


sion: 


And it is further Ordered, That this order be 


| 
| 
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published by affixing the bame in the Prothono- 


tary's office, or in any other place proper for that 
purpose. Flint, Apr. 24 Car. II. 


: 4 
New rule 3 : . 
for serving For preventing necessary de ays in actions 


declaration of ejectment, It Is Ordered by the Court, That 

21 days be- 5 eee MP” 

fore Great upon service of declaration in ejectment 21 days 

Sessions. exclusive before che first day of the Great Ses- 
sion, with notice for the tenant or tenants in pos- 
session to appear and plead on or before the se- 
cond day of the same Session, so as the plaintiff 
may go to trial, and upon affidavit of such ser- 
vice, and motion thereupon in open court the fore 
noon of the aforesaid second day of the said Ses- 

Appearance 


on second sion; unless the tenant or tenants in possession 
8 . Hyd" do appear and plead according to such notice, 


| In 3 judgment shall be given against the casual ejector: 

upon. but if the tenants do appear and plead as afore- 
said, the plaintiffs may proceed to trial the same 
Session: And It Is further Ordered, That public 
notice of this order be given by affixing the same 
in the Prothonotary's office. Denbigh and Flint, 
9 W. III. i 


In Cheshire, The like rule; except that service of the decla- 
Service on or 


before the ration must be © on or before the first day of the + 
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term next before the Session with notice, &c. first day of 
the term be- 


Chester, 20th Sept. 9 W. III. fore Great 


Sessions. 


Ordered, That for the future no ejectment shall On the old 


rule notice 
be moved upon the Old Rule but where the te- to be 15 days 


nant in possession is served with notice 15 days at — dig ou 


least before the Sessions exclusive of the day of 
service. Chester 6 Apr. 24 Geo. II. 


Ordered, That in proceeding on the new rule On the — 
* . * * . 1 1 
in ejectment, if the plaintiff doth not proceed 2 
trial eight 
days before 


service of his declaration and notice, the tenant — else 
costs. 


to trial at the sessions or assizes next after the 


or tenants in possession, or other person or per- 
sons who shall appear to be prepared to defend 
for the lands and premises in question, shall at 
the discretion of the court be intitled to costs 
against the lessor or lessors of the plaintiff ſor not 
going on to trial; unless such lessor or lessors of 
the plaintiff, or his, her, or their attorney shall give 
notice in writing to the tenant or tenants in pos- 
session of the premises in question, either in 
person or by leaving the same at his, her, or their 
respective dwelling houses, eight days at least 
previous to the assizes next after such declaration 
shall be served, exclusive of the day of the deli- 
F 


42 PROCEEDINGS IN CIVIL ACTIONS. 


very of such notice, and of the first day of such 
assizes, that he or they vill not proceed to the 
trial of such ejectment at that assizes. Cbester, 
14 Apr. 1783. 


1 of Ordered, That notice sworn by the lessor of 
by lessor of the plaintiff in ejectment be insufficient. Den- 


plaintiff bad 3% Sept. 4 . & M. 


Service on | 1 
e auc Ordered, That service in ejectment upon the 


tenant bad. mother of the tenant in possession be insufficient. 
Denbigh. 2 W. G M. 


Service on Ordered, That the service in ejectment on 
Son bad. . . 
the son be insufficient ; except it appear that 
the father had notice. Denbigh, Sept. 1 W. 
SM. | 


—— = Ordered, That none shall be admitted to swear 
to read and the service in ejectment, but such as can read the 
2 888 notice, and subscribe their names. Denbigb. 2 


W.& M. 


Afidavit y Ordered, That affidavit in ejectment of de- 
person pre- 
sent good. ponent who was present and saw another person 


deliver a copy of the declaration and notice under- 
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written, the party who served being illiterate, be 
sufficient. Mold, March. 3 W.& M. 


Ordered, That all affidavits of the service of Service by 
notice in ejectment, &c. and in all other cases, aqua pa 
&c. shall be made by persons capable of reading, 
&c. and subscribing, &c. Denb. Fl. Montg. 


5 Geo. IT. 


In a joint affidavit, one deponent swore that Joint depo- 
he delivered a true copy of the ejectment and — 
notice to the other deponent, and informed him — 
of the contents, and signed the affidavit with his 
name: the other deponent swore he served the 
said copy on the tenant in possession, and inform- 
ed him of the contents, and signed the affidavit 
with his mark; TAE Count Resolved this to be 
a bad service; For the court will not vary from 
the rule, it being taken from the rules in the 
courts above, which do not admit service by an 
illiterate person, because they require the copy to 
be read to the tenant, Pool, Sp. Sess. 1751. 
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TLssoin. 


— _ Ordered, That every essoin be cast on calling 
the writ; or be not allowed. 


Where it An essoin to be allowed upon the iterum sum- 

— moneas, second or third bill, distringas, &c. if 
there be no essoin cast before on the original, and 
that before issue; but after issue one essoin, and 
that on the venire facias only. 


No essoin in No essoin to be allowed on a scire facias brought 
scire facias. : | 
on a former judgment. 


Essoin to An essoin to be cast for one day only, viz. till 


t off 
3 one next day. 


Appearance. 


On scire Upon every scire facias upon new and old 
— judgment in personal actions, three rules to ap- 
pear. Denb. Fl. Montgomery. 


Notice of all Ordered, That notice in writing of all appear- 
* ances and rules and filing of pleadings, entered 
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and filed in the vacation in all actions commen- 
ced in this court, shall be given under the hand 
of the attorney for the party entering or filing the 
same, or his agent in Chester; to the opposite party, 
or to his attorney, or to the agent for such attor- 
ney in Chester; by personal service, or by leaving 
such notice, or a copy thereof, at the office or 
dwelling house of such party, attorney, or agent, 
within six days next after the entering or filing 
thereof: and that no judgment, nonpross, or other 
proceeding in consequence of such rule as aforesaid 
shall be had or taken by any party entering such 
rule, who shall have neglected to give such notice 
thereof as aforesaid. Chester, 14 Apr. 1783. 


Ordered, That no defendant in custody upon 
mesne process be at liberty to enter an appear- 
ance either in person or by attorney, or to call 
upon the plaintiff to proceed, in the vacation ; but 
shall during the course of the assizes be consi- 
dered as in court, and during that time may (upon 
having given such notice as before mentioned) call 
upon the plaintiff to charge him with a declaration, 
and to file such other proceedings against him as 
such defendant might do in case special bail had 
been entered. Chester, 14 Apr. 178. 
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Bail. 


In certiorari Ordered, That in certiorari the plaintiffs having 

— 1 found bail in the court below, they shall not be 

tors. bound to give bail here, being as appears ad- 
ministrators. Mold. 2 W. & M. 


No —_ Ordered, That in all actions of slander no bail 
be given. Denbigh, March. 11 V. III. and 
Sept. 10 Ann, Mold S. rule. 


e Ys Ordered, That no attorney of this or any other 
ficer, &. court, nor any bailiff, sheriff's officer, or other 
— person concerned in the execution of process, be 
permitted to be bail, or to give any undertak- 
ing for the entering of bail, or for the personal 
appearance or surrender of any defendant in any 


action or suit depending in this court. Cbester, 
14 April, 178g. 


— of When special bail is put in to any action de- 
to be given, pending in this court, the defendant's attorney or 
agent shall, within six days after such bail is taken, 

give notice thereof in writing to the plaintiff's at- 

torney in Chester, or his agent there, of the names 
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of such bail, with their places of abode and addi- 
tions; by delivering such notice, or a certificate of 
the entry of such bail, under the hand of the Pro- 
thonotary or his deputy, to such attorney or agent, 
or leaving the same at his dwelling house or office 
in Chester. Chester, 14th Apr. 1783. 


And if the plaintiff or plaintiffs, his, her, or their _ to ex- 
attorney or agent shall be dissatisfied with such bail, © 
he or they shall be at liberty to except against the 
same, by an entry in the Prothonotary's rule book, 
within fourteen days next after such bail is en- 
tered. Chester, 14th Apr. 1783. 


And if no exception be entered as aforesaid, How to jus- 
such bail shall be deemed sufficient; and in case 22 
such exception be entered in the vacation, the 
bail shall justify in open court, during the sitting 
of the first court of the chen next assizes; and if 
uch exception be entered during the time of any 
assizes, or the defendant's bail be called by rule of 
court or motion to justify, such bail shall justify 


d 
in open court, some time in such assizes; and for when ball 
bond may be 
want of such justification, the plaintiff is to be in- assigned. 


titled to an assignment of the bail bond. Cbester, 
14 Apr. 1783. 
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Bail dischar- And that no bail shall be considered as dis- 


= * charged (though the principal be surrendered) un- 
dum less an exoneratur be entered on the bail piece, or 


a memorandum made in the Prothonatary's book 
of such bail being discharged. Chester, 14 Apr. 
1783. 


d 2, 
Pleadings. 


— to ORDERED, that the Prothonotary refuse to re- 
t ; RR” a 8 
"pF ten ceive any pleadings in paper that are not fairly writ- 


ten without blots. Denbigh, Mar. 3 W. & M. 


Pleadings to Ordered, that the Prothonotary do mark all the 
with the pleadings filed during the Great Sessions, with the 
timeoffiling time at which they are filed, viz. between what 

courts; or at what court. Ruthin, Mar. go, 1792. | 


When to be Ordered, That pleadings, &c. shall be received 

—_— any time before judgment actually signed, as well 
in vacation as during the Great Sessions, not- 
withstanding the time allowed for the plea, &c, 
is expired. Evans v. Lloyd, Pool, Aug. 30 G. 
TIT. But quære, in Ejectment? Pool, Aug. 
31 Geo. III. 
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Ordered, That after writ, but before declara- — — 
tion, an infant plaintiff have leave to sue by his friend, 
next friend, naming him in the motion. Hughes 


v. Roberts, April 5, 1792. 


When the party cannot by the practice be com- Ordinary 
pelled to try at the then sessions, the court will 
grant time for declaring, &c. till the ordinary day. 
The ordinary day is, one month from the expira- 
tion of the Great Sessions for appearing or clear- 


ing contempts, two months to declare, and three 
months to plead. 


Memorandum upon the report of Mr. Nor- In assize 
bury and Mr. Whishaw of a conference had with _— for 
other attornies about the rules to be given in the == * 
assize week, to declare, plead, reply, &c.; and like- 
wise upon inspection of old rules and memoran- 
dums; It Is Ordered, That no more than one 
rule be given for each pleading, unless the time 


be enlarged upon motion. Chester, 29 March, 
1733+ 


Ordered, That in all causes where any plaintiff In assize | 
week how 


or defendant shall be called in open court to pro- long to file 
: pleadings. 
ceed to file or enter any pleading, the party so f 


; 
| 
| 
ö 
| 
N 
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called upon shall have time until the rising of the 
subsequent court to file or enter the same. Cbes- 
ter, 14 April, 178g. 


Whereas, by a statute made in the sixth year of 
the reign of his late Majesty King Geo. II. c. 14. 
91. It is enacted, that in all personal actions 
commenced in the courts of Great Sessions in 
Wales, and court of Assize in the County Pala- 
tine of Chester, where the debt or damages ex- 
pressed in the process, or declared for, does not 
amount to the sum of C10. and the defendant or 
defendants shall be served with a copy of an ori- 
ginal writ or process issuing of such courts re- 
spectively, at least eight days before the com- 
mencement of the said courts df Session and 
Assize, in case the defendant or defendants do 
not appear to such action at or before the third 
court of the Great Sessions or Assizes next after 
such process issues, that then it shall and may be 
lawful for the plaintiff or plaintiffs, or his, her, or 
their attorney (upon affidavit being made and filed 
in the proper court of the personal service of such 
writ or process) to enter an appearance for such 
defendant or defendants, and to proceed thereon 
as if the defendant or defendants had entered his, 
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her, or their appearance to such action or actions; 
notwithstanding which statute the defendant or 
defendants in such actions, by the present rules 
and practice of this court, cannot be compelled to 
try the same at the session or assizes at which such 


appearance is entered, which often proves a great 
delay of justice: 


It is therefore Ordered, That in all such 
causes as aforesaid, where the defendant or defen- 
dants shall enter his, her, or their own appearance; 
or (on his, her, or their default) the plaintiff or 
plaintiffs, or his, her, or their attorney, shall enter 
an appearance for such defendant or defendants 
according to the said statute; (the plaintiff or plain- 
tiffs, or his, her, or their attorney having filed a 
declaration with the Prothonotary at or before the 
sitting of the first court of the Session or Assizes 
next after such process issued, and served); the de- 
fendant or defendants shall plead to such declaration 
on or before the third court of the same Sessions 
or Assizes; unless the court, on motion for that 
purpose made, shall see cause to give the defen- 
dant or defendants in such cause further time to 
plead to such declaration of the plaintiff. Cbes- 
ter, 21 April, 10 Geo. III. 
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Particularof Ordered, That in future it be a motion of 
1 course, for plaintiff to deliver to defendant an ac- 
count in writing of the particulars of his demand 
in concessit solvere; and the like for defendant 
to deliver to plaintiff a particular of the set off he 
means to prove at the trial. Vrerbam, Davies 


v. Williams, April 6, 1791. 


Declaration. 


Concessit Resolved, That the practice of the court by 
solvere lies a 
for executors ancient custom has been that concessit solvere lies 
— in behalf of an executor or administrator for a 
debt due to his testator or intestate. Denb. Fl. 


Mont. April 4 Fac. II. 


_ to de- Three rules to declare. Denbigh, 5 W. & M. 


Declaring in Suits from inferior Couris. 


| When to de- Ordered, That if a plaint be removed by re- 
clare in suits : i þ g 

from below. cordari, pone, certiorari, or otherwise, from any 

inferior court to the Great Sessions, and the de- 

fendant appear by attorney, and give three rules 

to declare; and if the plaintiff be thereupon non- 


suited, the defendant do not have costs besides the 
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amerciament of 3d; and that the amerciament be 
not increased. Denbigh, Flint, Montgomery. 


Declaring on the Old Rule. : 


Ordered, That all common declarations in debt Declarations 


; common and 
and trespass, and all other declarations wherein special when 


judgment is had by default or confession, hall be © 
filed on Friday night (7. e. 5th day and gth court) 

of the same sessions wherein the action is brought, 

at or before the performing of rules; and that 

in special declarations in actions on the case, or 

other actions where the pleading may be difficult, 

the plaintiff shall have, if it be desired, till the or- 

dinary day, and the defendant have further time 

to plead. Denbigh, Flint, Montgomery, 24 

Car. II. 


Declaring on Vacation Process. 


Ordered, That in all cases where the writs or When tode- 
. clare on writ 
mesne process of this court shall be made return- returnablein 
able upon the first Wednesday in any month in tion. 
either of the two vacations, and the defendant or 
defendants having been served with a copy or 


copies thereof, shall enter an appearance thereto: 


| 
| 
| 


31 
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Mold, 13th April, 1775. [Or where the plaintiff 
shall enter a common appearance under the sta- 
tute ; which 1s the same thing, within the meaning 
of this rule. Evans v. Jones, Pool, March agtb 
1791.] And where the plaintiff or plaintiffs shall 
omit to deliver a declaration therein seven days 
before the first day of the session next ensuing the 
return of such writ, pursuant to the statute made 
in the 13th year of the reign of his present Majesty 
King George the Third, intitled, An act to dis- 
courage the practice of commencing frivolous and 
vexatious suits in his Majesty's courts at West- 
minster, in causes of action arising within the 
dominion of Wales, and for further regulating the 
proceedings in the Court of Great Sessions in 
Wales.“ That the plaintiff in such action shall 
proceed to file his declaration with the Prothono- 
tary of this court, before the rising of the second 
court of such Great Sessions then next ensuing 
to be held in and for the said county of Flint; or 
for want thereof, the defendant or defendants in 
such action shall be intitled to a nonpross. Mold, 


13th Apr. 1775. 


On motion, at such second court, for time to 
declare till the ordinary day ; The Court refused it 
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for want of specific circumstances in the affidavit 
made in support of the motion. Evans v. Fones, 
Pool, March 29, 1791. 


Ordered, That notice in writing of all appear- — A 
ances and rules, and filing of pleadings entered be filed with 
and filed in the vacation, &c. &c. Cbester, 14th 5 


Apr. 1783. (See this rule at length under title 
Appearance, p. 44.) 


Declaring in Ejectment. 
Ordered, That all declarations in ejectment, Of filing de- 


and motion thereupon for judgment against the — 
casual ejector, be moved and filed on or before 
the second day of the Sessions. Mold, April, 


20 Car. II, 


Ordered, That if the declaration in ejectment The like. 
be not filed before the sitting of the first court of 
the second Session, it shall not be taken as a de- 


claration of the first Session. Mold, Sept. 2 N. 
& M. 


When to de- 


mesne pro- 
cess. 


Distinction 
between 
process re- 
turnable be- 
fore Great 
Sessions, and 
on first day 
of Great 
Sessions. 
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| Declaring against Prisoners. 


Ordered, That in all cases where a defendant 


clare against. | 
prisoner on is a prisoner upon mesne process, such defendant 


shall be deemed to be in court, as if he had ap- 


_ peared to the action; and unless the plaintiff in 


such action shall file his declaration, on or before 
the sitting of the second court of the Assizes or 
Sessions after which such defendant was com- 
mitted to gaol, such defendant shall be discharged 
out of prison, upon entering common bail. Flint, 
Denb. and Montg. Apr. 1767. 


- Ordered, That where a defendant is in custody 
on any mesne process returnable seven days or 
more before any Great Sessions, the plaintiff or 
plaintiffs shall be bound to declare against every 
such defendant, on or before the first day of such 
Great Sessions; and where a defendant shall be 
in such custody on any mesne process returnable 
the first day of any Great Sessions, the plaintiff 


or plaintiffs shall be bound to declare against 


every such defendant on or before the second 
court of such Great Session; so as that the de- 
fendant or defendants may plead thereto, and 
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bring the action to trial the same Great Session. 
Mar. Sess. 15 Geo. III. 


After the filing of the plaintiff's declaration as 2 
for want o 


aforesaid, if such defendant shall plead an issuable declaration 
plea, so as that plaintiff can by the rules of the — 
court proceed to trial that same assizes; It Is trial. 
Ordered, That such defendant shall be discharged 

out of prison upon entering common bail; unless 

such plaintiff shall proceed to try his cause that 

same Assizes or Great Session in which his decla- 

ration is filed. Flint, Denbigb, and Montgomery, 


April Great Sessions, 1767. 


Amending Declarations. 


Plaintiff having called defendant on the Old Rule Amendment 
as executrix, and then declared against her in her — 
own right, to which the defendant had pleaded hat terms. 
non concessit ; The Court Ordered, That the plain- 
tiff have leave to amend without costs, by insert- 
ing in the declaration that © defendant as execu- 
trix of J. W. granted herself, &c. and that the 
zame plea do stand to the amended declaration, 
with leave for defendant to file any additional plea. 

Davies v. Williams, Apr. 5th, 1791. Wrezbam. 
G 
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What Declarations may be tried at the Sessions 
of which they are filed. 


. All declarations that come in before the sitting 


3 first of the first court shall be received, and may go 
e on to trial at that Session. Denbigh, Flint, and 
Montgomery. 


But not de- Rut all declarations filed in the Session week, 
clarations g 


filed in ses- in any actions brought and appeared unto in a for- 


zions week, e g 5 
though in mer Session, shall be received as declarations of 


— in that Session in which they are filed: and such 
pox vom actions shall not be tried at that Session in which 
; such declarations are filed. Denbigh, Flint, and 


Montgomery, 18 Car. IT 


Plea, &c. 


Three rules After appearance and declaration, three rules 


in real, and 
two in every 


other action. personal, mixt, or popular; and the last peremp- 
tory. Denbigh, Flint, and Montgomery, March. 
2 Fac. II. 


to plead in every real action; and two in every 


One rule to After a plea, one rule for replication, rejoin- 
- ] 5 &c. "TY" | 
Pee. der, sur-rejoinder, rebutter, and sur-rebutter. 
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Denbigh, Flint, and Montgomery, March. 2 


Fac. IT. 
Upon a similis narr. upon a view, sum. ad warr. One rule in 
ad auxiliand. and upon a challenge; one rule NN 


only, and that peremptory; after imparlance one 
rule. Denbigh, Flint, and Montgomery, March. 
2 Fac. II. 


Upon every scire facias upon new and old What rules 
. . , to plead in 
judgments in personal actions, three rules to ap- cire facias. 
pear ; and after appearance two rules to plead, 
and that peremptory : but upon a judgment of 
ten years standing no scire facias to be granted, 
without motion in court, unless it be continued 


by process. Denbigh, Flint, and Montgomery. 


The petit visum et auditum in real actions, is When to 
. demand 
to be between the second and third rule; and the yjew and 
petit auditum in personal actions, between the first et. 


and second rule. Denbigb, Flint, and Montgo- 
mery. 


Between the First and Second Rule, oyer ought Oyer. 
to be had, and not afterwards, Denbigh, March. 
2 Ja. II. 
G 2 
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entered. 


PROCEEDINGS IN CIVIL ACTIONS, 


If the defendant neglect to demand oyer of a 
bond, between the first and second rule, it must 
afterwards be moved by counsel. Mold. 2 V. 


& M. 


The defendant cannot demand oyer of a deed ; 
but upon affidavit that he has no counterpart 
he shall have a copy. Mold, March. 3 V. 


& M. 


Ordered, That all pleas concluding with aver- 
ment, (except a general plea of fully administered) 
by threats, and duress, nul tiel record, ne unques 
exor, solvit ad diem, comperuit ad diem, liberum 
tenementum, non dimisit, and riens per descent, be 
signed by counsel, or not received. Chester, 15th 
Aug. 26 Geo. IT. 


Infant having pleaded to a declaration for as- 
sault by attorney instead of guardian; Ordered, 
That the defendant have leave to amend. Pugb 
v. Salter, Aug. 30, 1791. 


Upon affidavit that the tenant is dead, leave to 
suggest the death in scire facias. Mold, Apr. 
1 V. EM. 
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Ordered, That no dilatory plea to be received —_— 
without affidavit annexed ; except to jurisdiction 4 
of the court. 


Ordered, That after a general imparlance, no 
plea in abatement be received. 2 W. & M. 


Ordered, That in all actions where solvit ad Issuable 
diem, and condition performed, or such issuable — — 
pleas, are pleaded ; if the same pleas be not drawn 
in paper, and filed after the next court, the plain- 
tiff shall proceed with his rules to judgment, not- 
withstanding such plea pleaded on the calling of 
the rules in court. Denbigh, March. 11 W. III. 


Whereas, between each assizes in the vacation Chesbire. 


5 . . Vacation 
here, there is no rule made or time given for pieadings 


bringing in or filing replications, rejoinders, de- gan to be 
murrers, joinders in demurrer, entering similiters, 
or any other pleading after the first plea, the want 
of which is very dilatory and inconvenient ; For 
Remedy thereof; It Is Ordered by this Court, 
that in vacation time all pleadings (after the first 
plea) be filed within six weeks after the expiration 
of the next preceding rule in every cause respec- 
tively ; if a rule be given for that purpose ; which 
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rule may be entered in the Prothonotary's office 
accordingly ; else judgment shall be entered in 
the office for want of any such pleading as afore- 
said. Cbester, gib Apr. 4 Ann. 


— 3 is Ordered, That notice in writing of all ap- 
filed with pearances and rules, and filing of pleadings en- 
* tered and filed in the vacation, &c. (See this rule 
at length under title Appearance.) Chesler, 14th 


April, 178g. 


In assize Memorandum, upon the report of Mr. Nor- 

— — bury and Mr. Whishaw of a conference had with 
| the attornies about the rules to be given in the 
assize week, &c. &c. (See this rule under title 


Declaration). Chester, agib March, 1733. 


In assize Ordered, That in all causes where any plain- 
week how 


long to file. tiff or defendant shall be called in open court, &c. 
(See this under title Declaration .) Chester, 11th 


April, 1783. 


Defendants Whereas by a statute made in the sixth year of 
under stat. 6 


Geo II. c. the reign of his late Majesty King Geo. II. c. 14. 
— 1 6 1, Kc. (See this under title eee ) 


Chester, 215t Apr. 10 Geo. III. 
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Issue. 


Upon the general issue tendered, the similiter Similiter. 
to be entered without rule for the defendant; but 
on any special pleadings or similiter for the plain- 
tiff, one rule to be given. Denbigb, Flint, and 
Montgomery. 


Resolved, On the New Rule after plea pleaded, —— on 
and replication filed, concluding to the country, how to be 
the defendant is not bound to join in similiter, till Vit. 
called upon by rule so to do: and after plea 
pleaded, the proceedings on the New Rule are the 
same as upon the Old Rule; nor can plaintiff force 
the defendant to trial at that Great Session, unless 
issue be completely joined in time for entering 
the cause in the Marshall's book. Foulkes v. 
Hughes. Mold, Apr. 16, 1789. 


Ordered, That plaintiff in replevin (after the Similiter 
added after 
cause was called on) have leave to withdraw a cause called. 
demurrer to one of two issues, on payment of 
costs; and further leave to add the similiter in- 
Stead of it. Salusbury v. Fones. Mold, Aug. 


28, 1792. 
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Demurrer. Upon demurrer tendered, one rule to join; 
and upon refusal, judgment to be given. Den- 
bigh, Flint, and Montgomery. 


Books of de- Ordered, That for the future in all cases of 


pedal ver. demurrers and special verdicts, there hall be two 
_ books made for the judges ; and that the attorney 
for the party demurring, and the attorney for the 
party where there is a special verdict found, shall 
take out both copies from the office, and pay for 
them; and that he shall deliver one of such copies 


to the Chief Justice, and the other copy to the 


attorney on the other side, who shall pay for it, 
and then deliver it to the other Judge. Chester, 
3d Sept. 14 Geo. II. 


TH 
Trial. 


What Issues are triable at each Session. 


Ay ALL declarations that come in before the sit- 
On 


declarations ting of the first court of a Session shall be re- 


i 
| 
0 
i 
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ceived, and may go on to trial at that Session. filed before 
Denbigh, March. 2 Ja. II. Vide supra, p. 58. Ns 


Ordered, That all declarations filed in the Ses- Not on de- 
son week in any actions brought and appeared fad c e, 
unto in a former Session, shall be received as decla- yt) 
rations of that Session in which they are filed; and old actions. 
that such actions shall not be tried at that Session in 


which such declarations are filed. Denb.18Car. II. 


In all personal actions, after notice and service, — 3 
affidavit and declaration under the New Rule, plain- the new rule. 
tiff hall be at liberty to proceed to trial, &c. at the 
said Great Session, &c. (See this rule under title 


Appearance Process.) Mold, March. 8 Ann. 


Ordered, That all writs of Certiorari returnable ods, i 
in this court (together with the record thereupon) on certiorarĩ 
be filed on or before the second court on the se- la- 
cond day of the Session wherein such Certiorari 
is returnable; and the defendant in such record 
shall try the same that Session. Chester, 22d Apr, 


3 Geo. I. 


Ordered, That no cause shall be brought on What issues 
(0 trial by the plaimiff or plaintiffs therein at any 1. Zb tied 


66 


sion, and 
what not. 
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session or assizes wherein issue shall not be joined 
before the rising of the second court of such ses- 
sion or assizes (except actions of ejectment com- 
menced on the New Rule; and such actions wherein 
the defendant or defendants is or are in gaol at 
or before the rising of the second court of such 


assizes; and also except actions where the da- 


When de- 
fendants in 
custody may 
go to trial. 


How if in 
custody 
more than 
ten days be- 
fore session. 


mages are laid under ( 10, and the process therein 
served and appearance for the defendant entered 
pursuant to the stat. of 6 Geo. II. c. 14; and 
also except causes removed into this court by writ 
of error, certiorari, recordari, pone, or false judg- 
ment, such writ being returned and filed in the 
Prothonotary's office six days at least previous to 
the first day of such session or assizes), &c. &c. 
(See continuation of this rule under title Notice of 
Trial, infra.) Chester, 14 Apr. 1783, 


Ordered, That no defendant who shall have been 
in custody upon mesne process, or surrendered in 
discharge of bail, more than ign days next preced- 
ing any session or assizes, shall compel the plain- 
tiff or plaintiffs at whose suit or suits such defen- 
dant shall be so in custody, to proceed to trial at 
the next session or assizes; unless such defen- 
dant or his attorney shall give the plaintiff's 
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attorney or his agent in Chester notice in writing 
under his hand, of such his intention to call upon 
the plaintiff to proceed to try such cause at the 
then next assizes, eight days at least, inclusive of 
the day of delivery of such notice and of the first 
day of the assizes, by delivering such notice in man- 
ner aforesaid : And in case any defendant shall be 


committed upon mesne process within ten days How if with- 
in ten days. 


1 


i 
| 


next preceding any session or assi zes, the plaintiff 
in such action shall not be compelled to proceed 
to trial at the then next session or assizes ; unless 
such defendant or his attorney shall give notice 


— r , . — — — 


in writing to the plaintiff's attorney or his agent 
in Chester, by delivering the same in manner 
aforesaid before the sitting of the first court of 
such assizes, that he intends to call upon the 
plaintiff to proceed and try the cause at such as- 
sizes, &c. &c.: And the plaintiff shall bring on 
the cause to be tried at the first assizes after the 
defendant shall be so committed, in case the de- 
fendant shall oblige him to join issue at or be- 
fore the fifth court of such assizes; but not other- 
wise, &c. &c. (See remainder of this rule under 
title Appearance.) Chester, 14th Apr. 178g. 
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Notice of Trial. 

N 1 Ordered, That on an action after issue joined, 
3 _ if there be a session or more intermitted without 
ted after any proceedings, there shall be 15 days notice 
8 given to the party or his attorney of the trial to be 
rr therein had before the session wherein the same is 
to be tried: and if after such notice given, the 

party who gives it does not go on that session, 

he shall pay costs to the other for his attendance. 

Denb. Sept. 19 Car. II. March. 2 Ja. II. and 


Sept. 1 V. & M. 


15 days no- If plaintiff has not proceeded in second session 

tice and de- 

— he shall not go to trial, unless notice be given 15 
days before the third session, and the declaration 
come in before the sitting of the first court in that 


session. Mold. 2 V. & M. 


—ů Ordered, That for the future in all causes com- 


1 be- menced in this court, wherein ige sball be joined 
I 

— = on or before the 15th day next preceding the first 

SESSION, 


day of any session or assizes, notice of the plain- 
tiff 's intention of proceeding to try such issue at 
such then next ensuing session or assizes shall be 
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given in writing under the hand of the plaintiff's 
attorney or solicitor or his agent in Chester, by 
delivering the same to the defendant's attorney or 
solicitor or his known agent in Chester, or leaving 
the same at the dwelling house or office of such 


agent, attorney, or solicitor, eight days at least — days 


before such session or assizes, exclusive of the 
day whereon such notice shall be delivered and 
the first day of the assizes, otherwise such issue 


shall not be then tried: and in case such notice With four 


days coun- 


of trial shall be given, and the plaintiff or plain- termand. 


tiffs shall afterwards be desirous of countermand- 
ing the same, such countermand shall be given in 
writing under the hand of the plaintiff's attorney 
or solicitor or his agent in Chester, to the defen- 
dant's attorney or solicitor or his agent there in 
manner aforesaid, four days at least previous to 
such next session or assizes, exclusive of the day 
whereon such notice shall be delivered and the 
first day of the assizes; otherwise the plaintiff to 
be subject to costs for not proceeding to trial. 
Cbester, 14 Apr. 1783. 


And in all causes wherein the issue shall be On _ 
. * * . * WI A 
Joined within 15 days next preceding the first day in 15 days. 


of any session or assizes, notice of the plaintiff's 


— — 


— 


—— 


— SO — 


—— ——— — yx — ww wo Ʒͥ0ußʒ o_ 
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Notice upon 
the day of 
joining. 


On issues 
joined dur- 
ing session 


the like. 


For not go- 
ing on after 
notice, costs. 


On issues 
joined dur- 
ing assizes. 
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intention to proceed to try such issue at the then 
next session or assizes shall be given in manner 
aforesaid on the day whereon such issue shall be 
joined, otherwise the same shall not be tried at 
such next ensuing assizes. Chester, 14th Apr. 
1783. 


And in causes wherein issue shall be joined on 
the first day of any session or assizes, or before 
the rising of the second court, notice of trial 
thereof sball be given in manner aforesaid upon 
the day whereon such issue shall be joined; other- 
wise such cause shall not be brought to trial at 
that assizes: and such last mentioned issues not 


to be called on till the eighth court. Chester, 14tb 
Apr. 1783. 


. * 1 \ 
And in case any such notice of trial as afore- 
said shall be given, and the cause not brought on 
to trial pursuant thereto, the plaintiff or plaintiffs 


therein to be subject to costs. Chester, 14th 
Apr. 1783. 


No cause shall be brought on to trial by plain- 
tiff or plaintiffs therein at any session or assizes, 
wherein issue shall not be joined before the rising 
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of the second court of such session or assizes, ex- 
cept, &c. (See this rule under title Triable 


Issues.) And in all causes wherein issue is join- Notice on 
day of join» 


ed in the course of an assizes, and which may be — 


then tried pursuant to this rule, notice of the 
plaintiff 's intention to try the same shall be given 
in manner aforesaid on the same day whereon 
such issue shall be joined. Chester, 14th Apr. 


1783. 


As to the notice necessary to be given by de- Notice by 


. defendants 
fendants in custody upon mesne process, &c. in custody. 


(See the rule at length under title Triable 1s- 
sues.) 


Entering Causes. 


Ordered, That all causes at issue be entered When to en- 
ter causes 


in the Marshall's book, on or before the third day yith the 


of the Great Sessions ; or otherwise the cause not marshall. 


to be tried that session, unless both parties do 
agree thereto. Denbigb, Sept. 9 W. III. 


The Marshall certified, the practice to be; Causes not 


a 2 tered be- 
That causes may be entered before issue joined, —— 


joined. 
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— 
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and that it is customary so to do; But The Court 
on argument, Resolved this to be wrong; and 
Ordered, That none but causes at issue be en- 
tered. Foulkes v. Hugbes. Mold, April, 1789. 


Entering A cause at issue ought to have been entered on 
2 the evening of April 5th, but was not: at the 
morning court of April 6th, plaintiff obtained 

leave to enter the cause nunc pro tunc : and The 

Court refused to discharge that rule upon applica- 

tion at the same court by the defendant, except 

upon affidavit of his being less prepared to go to 

trial, for want of plaintiff's having entered in time. 


Jones v. Jones, Apr. 6, 1791. 


Costs — Where any action is entered in the Marshall's 
t * . 
— — book, if the plaintiff do not proceed, defendant 


. shall have his costs. Denbigb, 4 Ann. 


Cbesbire. When to enter old issues and new issues in the 
When toen- 


ter old and Marshall's book. (See the rule under title Ha- 
nem ew  beas Corpora, ) infra. Chester, 14th April, 178g. 


— — not In case the plaintiff after his cause is entered with 
entering, the Marshall shall not proceed to trial at the same 
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assizes, he shall be subject to the costs of that 
assizes. Chester, 14th Apr. 178g. 
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All causes which shall be sent down by Mitti- When to en- 


ter mittimus 


mus from any of the courts at Westminster, shall causes. 


be entered in the Marshall's paper, before the sit- 
ting of the afternoon's court of the second day of 
the Session in which such cause is intended to 
be tried; so that the court may proceed to trial 
that same day; the record being first filed with 
the Prothonotary. Chester, ist March. 9g Geo. 
TIT. 


Proviso. 


Where issue is joined, so that the plaintiff might 
have gone on to trial that Session, and he neglects 
it, the defendant may go on by Proviso ; on motion 
at the last court of the first Session, or the first 
day of the next Session. Mold. 2 V. & M. 


Ordered, That the avowant after he has filed 
his avowry may upon motion proceed by Proviso, 


if the plaintiff do not proceed. Denbigh, Apr. 
10 V. 


When de- 


fendant 


may go on 
by proviso. 


When in 


replevin. 
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The like. 


When to be 
called in old 


When to be 
returned on 
old rule. 
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Ordered, That if the avowant take out his ve- 
nire, without moving for Proviso, the venire be 


laid aside. Denbigh, Apr. 10 W. 


Venire. 


Ordered, That the Venire be called on Tues- 
day (i. e. second day of the Session) and none to 
be called after, except where issue is joined the 
same Session. Denbigh, March. 2 Fac. IT. 


Ordered, That in all causes wherein issue is 
Joined in the vacation, the Venire shall be tested 
the last day of the preceding Session, returnable 
the first day of the next succeeding Session; and 
the habeas corpora tested the day of the return of 
the Venire, and returnable the day following. Ches- 
ter, 315t March. 9 Geo. III. 


Habeas Corpora. 


Ordered, That in actions on the Old Rule, the 
Habeas Corpora may be returned into the office 
before the sitting of the court in the morning of 
the fourth day of the Session. Mold, Sept, 8 
Ann. : 


PROCEEDINGS IN CIVIL ACTIONS, 


And that in actions on the New Rule, the Ha- 


75 


When on 


beas Corpora be returned before the sitting of 


the morning court on the fifth day of the Session ; 
or they are not to be received unless by consent. 
Mold, Sept. 8 Ann. 


Same Rule; and that after filing the Habeas 
Corpora if plaintiff do not proceed to trial, de- 
fendant shall have costs of attendance, to be taxed. 
April. 11 Ann. 


Ordered, That if the plaintiff in all actions do 
not file the Habeas Corpora with the secondary, 
before the sitting of the first court the fourth day 
in the Session, the defendant shall be at liberty to 
enter a Ne Recipiatur. Chester, 15th Sept. 13 
W. III. 


Ordered, That in all old issues, the Habeas 
Corpora be filed before the sitting of the court 
upon the fourth day; and in all new issues be- 
fore the sitting of the court upon the fifth day ; 
or such issues not to be tried that session; 
and that the plaintiff shall be postponed only 
one court by an essoin. Chester, 6th Aug. 15 
Geo. IT. 

H 2 


Plaintiff to 
go to tri 


Cbesbire. 
When to file 
the habeas 


corpora. 


On old ĩs- 
sues and 
new issues, 
when. 
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The like. 


On old is- 
Sues, when 
to return 

the habeas 


COrpora. 
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In all old issues the Habeas Corpora shall be 
filed before the sitting of the morning's court of 
the third day; and in all new issues before the 
sitting of the morning's court of the fourth day; 
or such issues not to be tried that session. Cbes- 
ter, 315t March. 9 Geo. III. 


Ordered, That all issues joined fifteen days or 


more previous to any session or assizes, shall be 


considered as Old Issues; and be entered in the 


- Marshall's paper of causes, upon or before the se- 


On new ĩs- 
gues, when. 


cond day of such session or assizes; and the writs 
of Habeas Corpora therein to be returned to the 
Prothonotary before the sitting of the fourth court 
in the same sessions or assizes. Cbester, 14th 


Apr. 178g. 


And that all causes wherein issue shall be join- 
ed within fiſteen days next preceding the first day of 
any session or assizes, shall be entered in the Mar- 
shall's paper of causes upon or before the third day 
of such assizes; and the writs of Habeas Corpora 
therein to be returned to the Prothonotary, be- 
fore the sitting of the sixth court of the same ses- 
sion or assizes; otherwise such issues not to be 
then tried. Chester, 14th Apr. 1783. 
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View. 


Ordered, That in future whenever a view is On issue 
required for the trial of an issue transmitted from — 
any other court to this court by mittimus, the rule 
for such view, if requisite, shall be made in this 
court, and not in the court from which the record 


is transmitted. Chester, 15th Aug. 26 Geo. II. 


Juries. 


An account of the freeholders' book returned to 
the sheriff by the clerk of the peace for the 
county of Flint. 


— Number of 


ustices of the Persons fit urors for 
Hundreds names, | Peace and per- Ito serve on] Total. In each. lintshire. 
sons fit to serve Petty Jur. 
on Grand jur. 


ö 


— — 


Maylor 20 56 76 20 
Mold 18 57 75 20 
Ruthland 16 28 44 12 
Coleshill 2 16 18 5 


Prestatyn F 3 
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Ordered, That Maylor hundred do return 20, 
Mold hundred 20, Ruthland hundred 12, Coles- 
bill 5, Prestatyn g freeholders, against every as- 
sizes, to serve upon juries. 30 March. 4 Geo. II. 


By virtue of a power contained in the statute of 
the third year of the reign of his late Majesty King 
George II. { gth; It Is Ordered, That from 
henceforth the number of Jurymen to be sum- 
moned to serve on juries at the respective Great 
Sessions for the said county of Flint do not ex- 
ceed 52; which number shall be apportioned out 
of the several hundreds, in manner following; to 
wit; | 

Out of the hundred of Maylor 15 Jurymen. 

Out of the hundred of Mold 15 Jurymen. 

Out of the hundred -· of Coleshill 15 Jurymen. 

Out of the hundred of Ruthland 5 Jurymen. 

Out of the hundred of Prestatyn 2 Jurymen. 

Aug. 5th, Geo. III. 


Chesbire. Ordered, That the sheriff do not return the 


Inhabitants , : * 2c 0 
of N ntwich inhabitants of Nantwich upon Juries in this court, 


— they having ancient privileges and discharges for 


Juries. that purpose. Chester, 10th Oct. 3 Fac. II. 
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Ordered, That Special Juries for Chester be Special 
moved for in the other counties at the Judge's ney 
lodgings ; in order to give sufficient time before- 
hand for summoning them. Clayton d. E. Chol- 
mondely v. Fohnson and another. Ruthin, Spr. 

Sess. 1792. | 


Evidence. 


Ordered, That no Affidavit be read in evidence, Affidavits to 
before it be filed in the office. Denbigh. 16 * 
Car. II. 


Ordered, That every commissioner appointed Commis- 
1 0 Sioners for 
to take Affidavits in the said court pursuant to the affidavits to 
certify the 
place. 


Statute made in the 13th year of the reign of his 
present Majesty King Geo. III. intitled, © an act 
to discourage the commencing frivolous and vexa- 
tious suits in his Majesty's courts at Westminster, 
in causes of action arising within the dominion of 
Wales, and for further regulating the proceedings 
in the courts of Great Session in Wales,” do, in the 
jurat to every Affidavit so taken, certify the place 
where such Affidavit was taken; and that no Affi 
davit taken contrary to this order shall be per- 
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mitted to be read in evidence. Aug. 16 Geo. 
III. and Aug. 20 Geo. III. 


Deeds. Ordered, That no Deed be received, which 1s not 
brought into the office a month before the Great 
Session. Denbigh, March. 2 Fac. II. 


1 : Ordered, That when defendant confesses lease, 
and ouster. entry, and ouster, by his attorney according to the 
usual rule, the attorney at the next Sessions must 
be bound to make good the rule, on pain of be- 


ing struck off the roll. Denbigb, 4 Fac. II. 


Special Verdict. 


2 On Special Verdicts, there must be. books made 
Judges. for the Judges (according to the rule cited under 
title Issues.) Chester, 3d Sept. 4 Geo. II. 


Neu) Trials. 


ere If a verdict be set aside, then upon a New Trial, 

distringas there goes out a venire facias de novo; but if a 

* juror be withdrawn, then the plaintiff goes on by 
distringas jur. quia talis jur. fuit, &c. Denbigb. 
4 NV. GM. 
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64. 
Judgment. 


How obtained. 


Ix all personal actions how to obtain Judgment Ia, 
ons on 
after notice and service; &c. (See the New Rule — 


under title Appearance Process.) 


No judgment to be given, upon bond for per- In actions 
formance of covenants, awards, and agreements, —— 
upon default, without motion in court: no a 
davit to be made. 8 


In ejectment, how to obtain judgment (See the In cjeet- 
several Ejectment Rules under title Appearance AG 


Process. ) 


Ordered, That time be given to move for Judg- The like. | | | 
ment, &c. in ejectment till to-morrow morning, is 
sitting the court. Denbigh, 3 V. & M. 


Ordered, That from and after the last day of . 
the present Great Session no judgment shall be of attorney 
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after third entered by virtue of a warrant of attorney, without 
8 leave of the court for that purpose first had and 
3 obtained, unless the same be entered before the 
first day of the third Great Sessions that shall be 
held for the said county next after the execution 
of such warrant of attorney. Wrezham, Aug. 
30 Geo. II. for Chester, Flint, Denbigh, and 


mne. 


— — If on time given for pleading till the ordinary 
plea, thou ough day, no plea be then filed, it is the duty of the 
— a Prothonotary, or his deputy, ex officio to sign final 
Judgment without application by plaintiff; and the 
Marshall on the first day of che next Great Session 
also signs it; for the order itself is“ Judic. Si,“ 
conditioned for defendant pleading at the day. 


Pool, Aug. 1785. 


On scire fa= Ordered, That no writ of scire facias shall issue 
hail. against any bail, until the writ of capias ad satis- 
faciendum against the principal be returned by the 
Sheriff and filed in this court ; and that a writ of 
scire facias may issue on the day whereon the capias 
ad satisfaciendum is returnable, and be made re- 
turnable at the fourth court in the same session or 
assizes; and an alias scire facias issue, tested the day 
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of the return of the scire facias, and be made re- 
turnable at the last court of such session or assizes; 
and in case only one vrit of scire facias be sued out, 
tested on the first, and made returnable on the 
last day of any session or assizes, and the sheriff 
shall return the same scire feci, and the bail do 
not appear at the return thereof, or in case they 
do not appear upon the alias scire facias, returned 
nihil; or do not surrender the defendant or de- 
fendants; judgment may be entered against the 
bail, at the last court of such session or assizes 
at which such scire facias or alias scire facias is 
returnable; and execution go against such bail 
immediately after such session or assizes. Chester, 
14th Apr. 1783. N. B. At Pool August Sessions, 
1791, On Motion it was Adjudged, that this rule 
extends to the three Welsh counties, according to 
the decision of April, 1789, and March, 1791. 


How set aside. 


Ordered, That after a Judicium Si entered, no 
appearance shall be received; unless the attorney 
for the defendant do first give notice to the plain- 
tiff's attorney, and do plead to issue before the 
ordinary day; and also that the defendant do pay 


Judicium Si 
on what 
terms va- 
cated. 
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to the plaintiff's attorney, or into the Prothono- 
tary's hand for the plaintiff's use, the charges of 
the Judgment, before the Judgment be taken off 
or vacated, Denbigh. 18 Car. II. 


* = — No judgment entered by default to be altered 
by default. or taken off, but of the same Session ; unless the 
defendant plead in bar that Session without rule. 


Denbigh, Flint, and Montgomery. 


How renewed. 


Scire facias. As to the rule for proceeding upon a scire facias 
to renew or revive a judgment. (See the rule 
cited at length under title Plea, &c.) Denbigh, 
Flint, and Montgomery. 


Cosis. 


Security for Costs. 


Debt upon judgment in county court was re- 
moved by re. fa. lo. at suit of defendant; the 
court refused, upon that ground, to compel plain- 
tiff to give security for costs. Stephens v. Powell. 
Pool, April ist. 26 Geo. III. 
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Ordered, That the plaintiff in ejectment living 
in the county do not find security to answer costs. 
Denbigh, March. 1 Fac. II. 


Lessor in ejectment to find a sufficient lessee. 
Denbigh. 2 V. SM. N. B. The like at Den- 
bigh, 8 W. & M. and 2 Ann, 
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How to se- 
cure costs in 
ejectment. 


Ordered, That the plaintiff and his lessor living 


out of the county do put in bail to answer the 
costs; or else not to proceed. Denbigh, 8 V. 
& M. N. B. The like was ruled at Denbigh, 
1 Ann. 


Ordered, That lessor ascertain who the plain- 
tiff is. Denbigh, 8 W. & M. 


Ordered, That all proceedings stay, till the les- 
sor discover who is the plaintiff, Denbigh, 8 
N. AM. 


Ordered, That the defendant find security to 
answer the costs, and the mesne profits, if the ver- 


dict go for the plaintiff. Mold, 2 W. & M. 


Ordered, That Humphry Owen be made a 


How to se- 
cure costs 
in dower. 


How in debt. 


How in tro- 
ver. 


In eject- 
ment. 
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defendant, and do defend the title, finding security 
for payment of costs. Denbigh, 4 V. & M. 


Ordered, That the defendant in dower (being 
a foreigner) find security to pay costs, or all pro- 
ceedings to stay till performance. Denbigh, 4 
W. & M. 


Ordered, That the plaintiff in debt (being a 


foreigner) do give security to answer costs before 
he proceed to trial. Denbigh, Mar. 11 W. 


Ordered, That security be given, though the 
cause be entered. Flint, April, 1752. 


After plea pleaded, defendant moved that plain- 
tiff might be compelled to give security for costs; 
plaintiff objected, that after plea this was too late ; 
but The Court, in conformity to the practice of the 


King's Bench, Ordered it. At Pool, and at 
Chester, Spr. Sess. 1792. 


Costs of Non Pros. 


The tenant in possession having a on 
Friday in the former Session, and plaintiff never 
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having filed any writ against him or the casual ejec- 
tor, neither in the vacation nor session: Ordered, 
That no costs be paid by the plaintiff's lessor, ex- 
cept on account of the service; and the lessor 
must serve the tenant de novo. Denb. 2 VW. & M. 


Ordered, That if plaintiff after service of de- 
claration and notice does not proceed to file his 
declaration at the next Great Session, &c. defen- 
dant on motion may have his costs. Wrerbam, 


April 6th; 1789. Dod and Wright v. Dod. 


In all actions where plaintiffs are nonsuited for In other 
want of a declaration, the defendants shall have aA 
their costs; being about gs. 8d. Denbigh, Apr. 

10 W. 


Taxation. 


Ordered, That, by the consent of the attornies, How cost, 
for every bill of costs referred to the Prothonotary 288 
by the court to be taxed, the Prothonotary be- 
fore verdict do have 15. for taxing the same; after 
verdict 25.: and the attorney for drawing, the 
like fees: and that all attornies do send in bills of 
costs to be filed in the office, when they take out 
executions: Denbigh, 19 Car. IT. 


| 
; 
| 
| 
N 


Attachment 
for non- pay · 
ment of 
costs. 


Sureties in 
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Attachment for Non-payment of Costs. 


In order to bring persons into contempt on a 
motion for an Attachment for non-payment of costs, 
the party applying must swear, that he has shewn 
the other party the original allocatur of the officer, 
or another allocatur signed by the officer for that 
purpose, which he makes out on application : the 
usage being to have two ; one kept in the office, 
and one given out. Hug bes v. Hughgs, Wreæx- 
bam, Spr. Sess. 1790. 


6d 5. 
Error. 


, Ordered, That the plaintiffs in Error be bound 
with sureties, before they take any benefit of the 
writ. Denbigh. 2 Fac. II. 


Ordered, That the plaintiff have no benefit of 
the writ until he find sureties, and the proceedings 
to stay upon the judgment a fortnight. Denbigh, 
2 Jac. II. , 1 


Where bail is given below, bail ought to be 
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given in this court, or else the writ of error not 
to be received. Denbigh, 3 W. & M. 


Upon the plaintiff's assigning of errors, there is * 
but one rule for the defendant to plead in nullo error. 


est erratum. Mold, 1 V. GM. 


The writ of error being abated, no costs to be Abatement 
paid by the plaintiff to the defendant. Denbigh, N 
March. 11 V. III. 


Ordered, That all writs of error for removing In Cbesbire. 
_ f tas; Stk ond . thi How to pro- 
uses out of any inferior jurisdiction into this ceeq upon 
court, with the proceedings thereupon, shall (after 1g — 

the same have been allowed by one of the Judges) 
be filed with the Prothonotary, and special bail 
entered, in such causes where special bail is re- 
quired in the court below, before the sitting of Allowing 


X the writ, 
the second court of the first assizes next after the filing it, and 


teste of such writ ; otherwise the proceedings in — ay 
the court below shall not be stayed, and a writ 
of procedendo may issue upon- motion. Chester, 


14th Apr. 1783. 


And notice of such allowance and bail shall be Notice of al- 
lowanceand 


given by the plaintiff in error or by his attorney, of bail. 
I 
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Solicitor, or agent in Chester, to the defendant's. 


attorney, solicitor, or agent there, by delivering the 
same in manner aforesaid before the sitting of such 
second court. Chester, 14th Apr. 1783. 


Bail allowed. And in case the bail be not excepted to before 
the sitting of third court, such bail shall be al- 
lowed, and the plaintiff in error shall assign errors 
before the rising of such third court. Chester, 

14th Abr. 1783. 


8 _ But in case such bail be excepted to and disal- 
lowed, the plaintiff in error shall add and justify 
sufficient bail before the rising of the fourth court 
of the same assizes; otherwise a procedendo may 
issue. Cbester, 14th Apr. 1783. 


or ye. ca And in case such bail be deemed sufficient, and 
plea. assignment of errors be filed, and the defendant 
or defendants shall plead before the rising of the 
fifth court of such assizes, and after plea of in 
nullo est erratum filed, the plaintiff in error shall 
join in error before the sitting of the sixth court 
of such assizes, either party may move at that 
court for a concilium, and set down the cause 


for judgment of the court ; otherwise such errors 
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not to be argued at that assizes without leave of 
the court upon motion. Cbester, 14th Apr. 


1783. 


And if the errors be not argued during the Notice of 


course of the assizes at which the writ of error 
is filed, and the plaintiff in error intends to argue 
the same at the next subsequent session or assizes, 
the plaintiff's attorney, or his agent in Chester, 
shall give ten days notice in writing of arguing the 
same (exclusive of the day of service and the first 
day of the assizes) to the Prothonotary, and also 
to the defendant's attorney, or his agent in Chester, 
before such session or assizes at which the same 
are intended to be argued, such notice to be de- 
livered to or left for the Prothonotary, and de- 
fendant's attorney or his agent, in manner afore- 
said. Chester, 14th Apr. 1783. 


arguing. 


91 


And the attorney for the plaintiff in error, or Error- bock. 


his agent, shall take out two copies of the Error- 
Book from the office, and pay for the same, and 


deliver one of them to the Chief Justice, and the 


other to the attorney for the defendant or his agent, 

who shall pay for the same and deliver it to the 

other Judge. Chester, 14th Apr. 178g. | 
12 
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d 6, 
Execution. 


Verifications Ordered, That verifications upon the New Rule 
000 New be filed immediately after each Great Session if 
required, and executions do issue. Apr. 10 Geo. 


TIT. 


Verification An executor oradministratortomake oath that he 
by oath of bo 

ix Honea or received no part of the debt, nor any other, since 
administra - the death of the testator, nor the testator himself to 


tor. 
his knowledge. Denb. Flint, and Montgomery. 


In Chesbire. When execution may issue upon scire facias 
When exe- . f X 
cution issues against bail. (See the rule under title Fudgment 


against bail. 070 obtained, Supra.) Chester, 14th Apr. 178g. 


Writsofin- Ordered, That upon the execution of all writs 
quiry how RIES ee . 
executed. of inquiry of damages issuing out of this court, 
and executed in the vacation, in causes wherein 
judgment shall be obtained, more than ten days 
In vacation. previous to any session or assizes, eight days no- 
tice at least of executing the same shall be given 


under the hand of the plaintiff's attorney or soli- 
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citor, or his agent in Chester, to the defendant 
or defendants, or his, her, or their attorney or 
solicitor, or to the agent of such attorney or so- 
licitor in Chester, or left at the usual place of 
abode or office of such defendant or defendants 
attorney, solicitor, or agent, before the day on 
which such writ of inquiry shall be executed. 
Cbester, 14th Apr. 178g. 


And as to writs of inquiry, intended to be exe- In assize 
| time, 


cuted in the course of the same assizes wherein 
judgment shall be obtained, or within ten days 
next preceding the assizes wherein the same are 
intended to be executed, notice of the execution 
thereof shall be given under the hand of the plain- 
tiff's attorney or solicitor, or his agent in Chester, 
in manner aforesaid, to the defendant, or his at- 
torney or solicitor, or to the agent of such attor- 
ney or solicitor, at least the day before the same 
hall be executed. Chester, 14th Apr. 1783. 


And that writs of inquiry may be executed on 
the last day of any assizes as heretofore, Chester, 
14th Apr. 1783. 
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IV. 
PROCEEDINGS IN EQUITY, 


* 


SUMMARY PROCEEDINGS, 


$ 1. Guardians. 
$ 2. Infant Trustees and Mortgagees. 


PROCEEDINGS BY BILL, 
g 1. Pleadings. 
92. Hearing. 


d 3. Judgment. 
94. Execution. 


SUMMARY PROCEEDINGS. 


by: 
Guardians. 


Tur Court resolved, That a guardian may be 
appointed of the person and property of an infant 
by the Justices of Great Sessions, without suit, 
on motion and affidavit of circumstances, as to the 
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age and the property of the infant, and the con- 
dition in life of the guardian proposed : And the 
appointment of such a guardian was Ordered ac- 
cordingly, per Bearcroft, C. F. and Burton, F.: 
after application made to them at a former Great 
Sessions, and an intermediate conference by them 
had with the other Welsh Judges in London. In 
nire. of Roberts, Wrexham, Aug. 16th, 1790. 


2. 
Infant Trustees and Mori gag ees. 


Tus E may, on petition or motion, be ordered 
by the Court of Great Sessions to convey and 
assure the lands, tenements, and hereditaments 
which they have in trust, or by way of mortgage. 
Stat. 7 Ann. c. 19. extended to Wales, Sc. by 
stat. G. III. c. 16. 
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PROCEEDINGS BY BILL. 


$1. 
Pleadings. 


Counsel to AL1 motions are to be made by Counsel only: 
Sign plead- ; ; | 
ings and and all bills, answers, pleas, demurrers, special re- 
make mo- 


8 plications, special rejoinders, and all exceptions are 


to be signed by Counsel. 


Attornies to All pleadings whatsoever are to be signed by 
sign plead- A a . 
ings. the respective Attornies, or else not to be received 


by the register. 


E t . * . ; . 
1 If a bill, or any other proceeding, or appear- 


ance, be entered or filed whilst the court is sit- 


ting, it is deemed as entered or filed after the 
court: so that no motion can be made for want 
of an answer or other proceeding till after che 
fourth court following. 


2 
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Bill. 


First the complainant must file his bill. 


Any person may file a bill as next friend to an By infant. 
infant ; but if, on hearing the cause, it appears 
frivolous or vexatious, the Court will order the next 
friend to pay costs: and if the next friend dies, 
there must be a bill of revivor filed before the in- 
fant can proceed. 


% 


A vife, by ber next friend, may sue her husband. By feme co- 
vert. 


When a pauper is admitted to sue in formi By pauper. 
pauperis, he must prefer a petition to the Judges, 
setting forth his cause of suit, having the same / 
signed by Counsel, alleging that the petitioner has 
good cause of complaint ; upon which, and the 
petitioner's affidavit that he is not worth £5. in 
the world, the Judges will order him to be admit- 
ted, and assign him Counsel and Attorney. Nuttal 
v. Foulkes, 15st April, 1737. ; 

When a bill is filed for discovery of writings, Bill of dis- 
the plaintiff must make affidavit annexed to his amdavit. " 
bill that the same are not in his hands; and that 
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he believes them to be in the defendant's custody, 
and for want of such affidavit a demurrer will be 
good. 


Bill to per- When a commission to examine witnesses de 

petuate with $ i a 

affidavit, bene esse to perpetuate testimany is prayed by bill, 
the person who files the bill, or some person on 
his behalf, must make affidavit that the witnesses 
are aged and infirm. | 

- If the bill be for an injunction, plaintiff may 

take out his subpœna before the bill filed, and has 

three courts after the defendant's appearance to 


file the same. 


On certificate under counsel's hand, that he is 
preparing an injunction bill, the Registrar vill issue 
a subpcena immediately. Jarman v. Farman, 
Pool, Aug. 10, 1790; and Jones v. Jones, . reæ- 
bam, Aug. 16, 1790. 


Motion, for injunction to stay proceedings at 
law, on filing a bill; and denied, till defendant is 
in contempt, or prays a dedimus; for injunction 
on filing a bill is only to stay waste. 
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An injunction shall not be granted, unless plain- —— — 2 


tiff gives notice of motion to the defendant. without no- 
tice of mo- 
tion. 
No injunction to be made out for any thing apron 
. E y speci 
else but to stay proceedings at law, without special andy of 


order of court. NO 


When a bill is filed for an injunction, on affi- Injunction 
davit made, the Court will order that service on , — 2 
the plaintiff at law's attorney shall be good service, — 
if the defendant in equity (who is plaintiff at law) 
lives out of the jurisdiction. Pool, 1724, Sept. 


Sess, Wynne v. Wynne. 


If a man recovers at law, and the defendant 
hath equity whereon to be relieved, and cannot 
serve the plaintiff by reason that he is out of the 
jurisdiction, the Court in this case vill stop the 
execution till the plaintiff in the action at law ap- 
pears and answers the bill in equity. 


An injunction on a dedimus stops judgment Effect of in- 
and execution, but does not stop trial. — 


No person shall be in contempt for breach of Breach of 
an injunction till sealed and served: and the order 


injunction. 


and revivor. 


Order made 
in an abated 
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for an injunction stands for nought till the in- 
Junction be made out. 


If a feme sole plaintiff marries, the suit abates, 
and her husband if he would proceed must file a 
bill of revivor : but if a feme sole defendant mar- 
ries, she shall not take advantage of her own act to 
plaintiff's prejudice ; and plaintiff need not even 
amend, 


Motion to amend bill, by making an husband 
party who had married a plaintiff feme sole, de- 
fendant's counsel consenting ; but the Court said, 
it could not be done ; and Ordered a bill of re- 
vivor to be brought. 1723. 


Upon a bill of revivor filed, and time for an- 
swering being out, and motion made that pro- 
ceedings may stand reviyed, the cause stands to 
every purpose as before the party's death. 


Writings were brought into court; plaintiff died, 
defendant moved to have the writings out of court; 
the Court doubted whether they could make any 
order; the cause being abated: but at last, Or- 
dered; Unless the cause was revived in three 
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days, defendant should have the writings out of 
Court. 


A plaintiff may revive a cause against an heir — 1 
and an executor or administrator; but against a ; 
devisee, he must file a supplemental bill. 


If plaintiff obtains an order to amend his bill, — 
on payment of costs and amending defendant's 
copy, and also requires a further answer, he 
must pay 108. and serve the defendant with fresh 
process. 


On a motion to amend bill without costs, and Amending 
amending defendant's copy (which is a motion — , 
of course) you cannot strike out any of the plain- 
tiff's names; but in that case it is a special motion, 
and ought to mention the names of the plaintiff's 


| 
you would strike out. | 


If a cause has lain dead for two or more Ses- Subpcena ad 

: : . faciend. at - : 
sions, the Court will on motion grant a subpœna tornat. | 
to make an attorney, and the plaintiff must serve 
the defendant with this new subpœna ad faciend, 


attornat. . | 


102 PROCEEDINGS IN EQUITY. 


Appearance Process. 


—— Plaintiff after filing his bill must take out his 
turnable. subpœna to answer; returnable, if sued out be- 
fore the sessions, the first or some other day cer- 
tain of the next sessions: if sued out in sessions- 
time, it is made returnable immediately, in the 
county where the defendant is resiant or his estate 


lies. 


How many In a subpœna there can be but three defen- 


defendants 5 
i a+, dants; husband and wife go but for one. 


One sub- If plaintiff files two bills, and takes out but 
* o one subpœna, the defendant must appear to both 
bills. 


How served. If the defendant be served with a copy of sub- 
pœna, it must be served in person, and by shew- 
ing him the subpœna under seal: but if he cannot 
be served in person, it is a good service to leave 
the subpœna under seal at his last and most usual 
place of abode: and all subpœnas are to be served 
by persons that can write and read. 


— JI N\R”F Try pz 
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The defendant has three whole courts after ser- Time to ap- 


vice of subpœna to appear. 


The defendant must be served with the sub- And in what 


pœna so as he may have three courts after the ser- 
vice to appear in the county where it is return- 
able; or else he is not obliged to appear till the 
next Great Sessions for that county : and if he be 
prosecuted to a contempt for not appearing, he 
will, on making the truth appear to the Court, be 


discharged. 


If he does not appear the fourth court after ser- Attachment. 


vice, plaintiff, upon affidavit of service of the sub- 
pœna and a certificate from the Registrar that the 
bill is filed and no appearance entered, will upon 
motion of Counsel have an attachment against the 
defendant for want of an appearance. 


And if the defendant do not appear and clear Alias attach- 
his contempt before the fourth court after the 
motion for an attachment, then upon reading 
the return of the attachment, if the defendant be 
not taken, and upon motion of Counsel, an alias 
attachment with proclamations will be awarded 
against the defendant, 


peas 


county. 


ment. 


”” — —ðd 3'4Ʒñꝛkę öͤ — — — — — 


N— —— — — — 


Commission 
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And afterwards in like manner of proceeding 


and seques- a commission of rebellion, and then a sequestra- 


and wife ap- 


— neg 


what county. 


tion, to compel defendant to appear. 


If the defendant be an infant he must appear, 
or may be taken up for contempt. 


If a subpœna issue against husband and wife, and 
they are served, and the husband alone appears, 
an attachment shall issue against both; for the 
husband ought to appear for himself and wife; 
or else shew the Court that his wife and he are 
parted. 


Attachments and commissions of rebellion are 
grantable in any county; but first process, the 
process to hear judgment, and the sequestration 
are granted only in the county where the cause 
originally began: and after a sequestration re- 
turned, the Court on motion will grant a process 
to the Sheriff to set and let, which said process 
need not be granted in the proper county, it be- 
ing but part of the sequestration. 
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Answer, &c. | 
After the defendant has appeared, he must file 
his answer before the sitting of the fourth court ; 


Or, by Counsel, move for further time to put 
it in; or for a dedimus to take his answer, which is 
seldom granted, but so as to have an answer before 
the end of the circuit; unless it happens towards 
che elose thereof, and then not without good cause, 
she vn by affidavit or otherwise, that the defendant 
cannot answer that circuit. 


I in sessions time the defendant takes out a de- 
dimus to answer returnable immediately, he must 
execute the dedimus, and bring in the answer, 
within three courts after the order. 


If the defendant takes out a dedimus to answer 
at any certain day, the plaintiff shall not have an 
attachment against the defendant for want of an- 
awer, till the fourth court after the day of the re- 
turn of the dedimus: and therefore The Court never 
zuffers a dedimus to be granted without ground, 
and usually to be returned in the next county upon 

K 
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Time to ans 
swer. 


Motion for 
further 
time, or de - 
dimus. 


Dedimus re- 
turnable im- 
mediately. 


Returnable 
at a certain 
day. 
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How to pro- 
ceed on a 
refusal to 
zue it out 
after it is 
granted. 


Enlargin 
the time for 
answering. 


Process to 
compel an- 
Swer. 


Against pri- 
soners the 
bill taken 


pro confesso. 
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the same circuit, and not to be put off till the next 
circuit. 


But if the defendant does refuse to sue out his 
dedimus after the court has granted it, then he ought 
to be prosecuted in the county where the dedi- 
mus was ordered to be returned, as though no 


dedimus had been granted. 


The Court will frequently enlarge the time to a 
court or two longer for defendant to answer, upon 
reason shewn, that the bill is long, or any thing 
else that may hinder answering in precise time. 


In default of answer, on further time granted, 
upon reading the Registrar's certificate of the bill's 
being filed, appearance entered, and no answer 
put in, an attachment vill be granted on motion 
by Counsel against defendant for want of an- 
swer; and such further process be granted to 
compel the defendant to answer, as to force an 
appearance. 


If the defendant be in gaol, and will not an- 
swer the plaintiff's bill, then he is to be brought 
up three several times, and each time the plain- 
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tiff 's bill is to be read to him; and if he will not 
answer, the bill is to be taken pro confesso. 


If the defendant be an infant, he must appear, — lo 
or may be taken up for contempt; and he must 
answer by guardian, assigned him in court, or as- 
signed by special commission obtained on motion. 


No infant to have guardian assigned him in 
equity before a suit depending. Pool, March, 
1723. Contra, vide supra, p. 94. 


A wife cannot answer without her husband, 2 eme Covert 
unless by an order of court. ON 


But if the wife be adult, and the husband be an — 
infant; it is said, they shall answer separately, viz. maren 
the infant husband by his guardian, and the wiſe 


by her's. 


Defendant's husband being out of the county, 
The Court Ordered that she should put in her an- 
swer by guardian, which she did. Knipe v. 
Campbell. 


If the bill be for an injunction, and not filed Answering 
K 2 


Signing an- 


commission. 
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till after defendant has appeared, he has from 
the filing of the bill till the fourth court to an- 
swer. 


A defendant to a cross bill is not obliged to 
answer, till the party has answered the original bill; 
and every answer must be filed before publication 
in the original cause. 


If bill be amended after appearance, and before 
answer; thereupon, defendant has three more 
courts to answer; the amended bill being a new 


bill for this purpose. J/illiams v. Alborne. Mold, 
Apr. 5, 1792. 


Motion, that an answer signed by a foreign Coun- 
sel might be taken off the file: but the answer 
being taken by commission, and defendant living 
in Staffordshire; The Court refused; requiring 
nevertheless that such an answer should be also 
signed by some Counsel attending the Circuit, over 
whom the court has power in case of scandal, &c. 
in the answer. 


An answer taken by dedimus, ought to be 
- brought into the office by one of the commissioners 


. tS nnnae —t 


tc 
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who took the answer; or else the party bringing it 
ought to swear it has not been opened or altered 
since he received it, and that he received it from 
one of the commissioners. 


An answer is not regularly filed, till the con- 
tempts, if any, are cleared. 


Defendants having admitted by their answer 
that they were possessed of certain deeds, in which 
plaintiff had a common interest, were ordered on 
motion and reading of the answer, to produce the 
zame upon oath: it was insisted that the defen- 
dants should also deliver them to their clerk in 
Court with a schedule; but, the defendant not 
having been required by the bill so to do, nor 
having submitted so to do by their answer, The 
Court refused to compel it. Williams v. Grif- 
fiths and Wife. Pool, Aug. 14. 1792. 


Upon plea or demurrer filed, if the plaintiff does 
not allow it, then the defendant at the fourth court 
must move to set down his plea, or demurrer, to 
be argued; or in default thereof it is to stand 
over-ruled ; unless the court give a further time 
for arguing thereof : 


When an- 
swer is filed. 


Deeds ad- 
mitted by 
defendant's 
answer, how 
to be pro- 
duced. 


Plea or de- 
murrer; 


argued; 
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allowed; 


Over - ruled, 
with liberty 


to amend 
and except. 
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Defendant demurred to a bill; the demurrer 
on arguing was allowed ; then plaintiff amended 
his bill; in this case he ought to serve the — 
dant afresh with process: 


Defendant pleaded to plaintiff's bill; and on ar- 
guing the plea, The Court Ordered, that the plea 
should stand for an answer, with liberty to except, 
and the defendant to have che benefit of the matters 
pleaded at the hearing: then plaintiff filed ex- 
ceptions, and as soon as the exceptions were filed, 


moved to amend without costs, which was ordered: 


Time for 
plaintiff to 
allow, ex- 
cept, or 
reply. 


for, as defendant was to answer the exceptions, it 
would be no further expenceto answer the amend- 
ed bill and exceptions at once. Llyod v. Davies. 


After the defendant has fully answered, pleaded, 
or demurred, the plaintiff has till the fourth court, 
to except or reply to the answer or plea, or allow 
the demurrer; and in default thereof, or of pro- 
curing further time 80 to do before the fourth 
court, then upon motion of Counsel, and reading 


the Registrar's certificate thereof that the plaintiff 


has not excepted or replied, the plaintiff's bill is 
to stand dismissed with: e to be taxed wy the 
Registrar. 
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If che plaintiff take exceptions to the defendant's Exceptions 
answer, then the defendant has to.the fourth coun 
afterwards to answer over; which if he does not, 
the plaintiff upon a certificate that the time of an- 
swering over is out, must move by Counsel to re- 
fer the exceptions to one of the Gentlemen at the 
Bar, to report to the Court whether the exceptions 
be sufficient or not; which report, on Counsel's 
motion, is to be filed with the Registrar. 


Upon a debate about referring exceptions to the 
Junior Counsel, The Court Ordered, That the 
Junior Counsel should take the references by turns 
on the circuit, and that the last Junior should not 
have all the references. Aug. 1730. 


If che exceptions be held good, then the deſen- Further an- 
dant must answer over beſore the fourth court, and * 
pay 20s. costs; or else he may be prosecuted for 
contempts, as if no answer was put in. 


The defendant has three whole courts to put in | 
his further answer, as he has to put in his first, 1 


If a second answer is insufficient, it must be _— re- 1 
feren | 


referred on the same exceptions: but if the plain- iN 
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tiff amends bis bill, then he may file a second set 


Answering 
in vinculis. 


Report upon 


exceptions. 


of exceptions for not answering the amendments ; 
and the second answer ought to be referred back 
to the same Counsel. 


The defendant put in three insufficient answers, 
for which he would pay only common costs on 
each answer; whereon plaintiff moved The Court 
for greater costs; and The Registrar informing 
The Court that by the practice the costs were only 
65. 8d. on each, The Court would allow no more 
to plaintiff, though £6. out of pocket : and The 
Chief justice said, The Court punished the deſen- 
dant by making him answer in vinculis, rather than 
in his pocket. 


If no exceptions be take to the report of 
Counsel before the fourth court after the filing 
thereof, the same (by motion upon a certificate 
that no exceptions are filed) is to stand con- 


firmed. 


If exceptions are filed to the report, then the 
party excepting must set them down to be argued 


before the fourth court following : otherwise the 
exception will (upon motion and certificate that 


& 


Co 
re 
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they are not set down to be argued) be overs 
ruled, and the report stand confirmed, - 


Replication. 


If there be more than one defendant in a bill, Plaintiff 
when to 


and one defendant answers, and the rest stand in reply. 


contempt, the plaintiff shall not be compelled to 
reply till all the defendants have answered, and 
then he has till fourth court, 


If a bill is filed for several matters, and after Special re- 
f plications. 


coming in of the answer, plaintiff thinks some o 
the matters are against him, then he may reply 
specially, and thereby abridge his demands, and 
give up those things he thinks are against him, and 
proceed only for the rest. N. B. Special replica- 
tions are obsolete in all courts of equity, and the 


same purpose is answered by amending the bill. 


If a plaintiff has nothing to prove, and yet will Replying | 


not admit defendant's answer to be true, then he 
must reply, and strike commissioners names, and 
give defendant notice to take out a commission; 
and if defendant neglects to take it out and exe- 
cute it, plaintiff may next circuit move for publi- 


without 
Pr oof. 


* 
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cation, though no witness be examined : for where 
there is a replication there -must be a publication, 
though no witness be examined. 


rages If a cause is set down for hearing on bill and 
tet down, answer, and afterwards plaintiff finds it necessary 
to prove some facts, on mation The Court will give 


leave to reply and take out a commission. 


92. 
Hearing. 


Examination of Wiinesses. 


Examina- Tux parties may at any time before publica- 
— tion, examine their witnesses at the office before 
Wars the Registrar: a note of the witnesses names 


of witnesses; Ought to be left with the Solicitor on the other 
side. 


of parties; If a defendant will disclaim, you may examine 
him. | 
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A party to a suit cannot be examined without 
an order of court for that purpose, 


If a defendant is to be examined upon inter- 
rogatories before the Registrar, he may take a copy 
of the . interrogatories, and get his depositions 
drawn by Counsel; for it is in nature of another 
answer. 


If either party shall crave leave to examine Under 
witnesses in the office, whereby publication can- Acta 
not pass so as to hear the cause in the proper 
county that circuit ; in such case The Court will 
geldom allow them that favour, unless they consent 
to hear the cause in one of the other counties that 
circuit, which otherwise cannot be; all causes 
being to be heard in the proper county where they 


began. 


When the parties are at issue, the plaintiff of Examina- 
3 tion by com- 
course may sue out a commission for exami- mission. 
nation of both parties witnesses, (returnable the 
first day of che next Great Session for the county 
where the cause originally began) at which com- 
mission, the commissioners and clerks being le- 


gally sworn, both parties if possible must examine 
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all their witnesses ; otherwise there will be no new 
commission granted to either party without good 
cause shewn by affidavit. 


Who com- Commissioners to examine witnesses ought to 
missioners. 3 6 
be indifferent, and no-Solicitor or Agent ought to 


Stand a commissioner. - 


Whatnotice. Fourteen days notice is to be given for execut- 
ing the commission. 


—— If notice of executing a commission is given, 
and not countermanded, and the party does not 
proceed to execute the commission, the other side 
shall have costs for want of proceeding. 


Interroga- Before the commission comes in, leave may be 
tory added. 


had upon motion to file an additional interroga- 
tory to examine into the credit of a witness. 


How to com- 
pel attend- 


— 1 wit- party may have a subpcena for his witnesses; and 
n . 


When a commission to examine is sued, either 


on serving them therewith, and on giving them 
notice where to attend the commissioners, if they 
refuse, The Court will grant an attachment. The 
usual way is to get a warrant or summons from 


th 


sb 
d: 
at 
ar 
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the commissioners, and if a witness refuses to at- 
tend the commissioners (being tendered his char- 
ges), it is said The Court will grant a subpœna, and 
compel such person to attend at the Registrar's 
office at his own expence. 


117, 


The commission ought not to be executed at Where to 


the house of either party. 


The two Solicitors agreed that the defendant 
should have a duplicate commission; and, defen- 
dant having notice, first the commissioners met 
at different houses and refused to join each other, 
and examined ex parte each ; and on motion The 
Court thought it irregular for the defendant to have 
a duplicate without motion and order ; and the de- 
positions on both sides were suppressed; the plain- 
tiff executed his commission at his own house, which 
The Court thought a misdemeanor ; and, had de- 
fendant's commissioners gone there and desired 
an adjournment, and plaintiff's commissioners had 
refused them, The Chief justice said, it would 
have been a good cause for defendant to have exey 
euted his commixiion. s. 


++ 6% is 


execute com- 


If either party refuses to join in commission, Commis- 
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and strike commissioners names, The Court on a 
motion will grant a commission ex parte. 


If plaintiff neglects to execute the first commis- 
Sion, he cannot have another (unless defendant 
consents) without an order of Court. 


If a defendant moves for a new commission, 
and The Court orders that the plaintiff shall have 
the carriage and the defendant a duplicate, the de- 
fendant sues out and prays for both. 


If a plaintiff files a bill, and has ancient wit- 
nesses, who he thinks will not live till the answer 
comes in, then he may on affidavit of the age and 
infirmity of his witnesses, obtain an order for a 


commission to examine them de bene esse: and 


then if any of the witnesses die before the parties 


go to commission, the depositions taken de bene 
esse may be read in evidence. 


A defendant after he has answered may obtain 
a commission to examine his witnesses de bene 
esse, if plaintiff neglects to reply and go to com- 
mission. 
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If a commission be issued out and executed, and Return of 


the commissioners neglect to return the same b'yỹ 


the end of the third court after the return, then 
The Court will on motion grant a certiorari against 
the commissioners, requiring them to return the 
same; and on their refusal to obey them, upon 
oath made, The Court will grant an attachment. 


Publication of Depositions. 


When the commission for examination of wit- When to 
nesses 1s returned into the Registrar's office, (the — _ 
depositions being written in a fair and legible hand 
on treble-penny) either party on a certificate there- 
of may by Counsel move for publication, unless 
good cause shewn to the contrary at the next court; 
and if cause be not shewn publication passes with- 
out further notice. : 


A motion to quash depositions for any irregu- Quashing 
larity committed by the commissioners in taking —— 


Ee  lari 
them, must be before publication passed; but after — 
publication, either party may move to quash them 
for scandalous matters contained in them; for be- 
fore that time, it cannot be supposed to have come 


to their knowledge. 
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Day in Court. 


Setting After publication is past, the plaintiff must the 
down cause 23 . 5 

for hearing. Same circuit set down his cause to be heard, which 

must be in the county where it began; otherwise, 

the defendant the next circuit aſter publication may 

by his Counsel move to set it down ad requisi- 


tionem defendentis. 


Mr. Cowper moved to set down the cause ad 
requisitionem defendentis; and it appearing that 

publication passed last circuit at Wrexham, and 

Ad requisi- it being a Montgomeryshire cause, The Court 
— thought the plaintiff could not set down his cause 
before this circuit; and that until he had let a cir- 
cuit slip, defendant could not be permitted to set 


it down. Colly v. Wilson, Sept. 1727. 


If a cause be ordered to be heard, either party 
may set it down, and move The Court for a day to 
be assigned for hearing it. 


Subpena - If the cause be set down to be heard the next 
judgment. circuit after issue joined, the defendant is obliged 
to appear gratis to hear judgment without service 
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of a subpcena : but if one circuit escapes between 
the joining issue and the hearing, the party that 
brings the cause to hearing must serve the other 
with a subpœna to hear judgment; which sub- 
pœna is granted on certificate that the same is set 
down, and must be returnable three courts in the 
proper county. 


Upon affidavit that defendant secreted him- How served. 


self to avoid being served with a subpcena to hear 
judgment, it was Ordered, That service on de- 
fendant's clerk in court, and affixing a copy of 
subpœna on the door of defendant's dwelling- 
house, should be deemed good service. Roberts 
and another v. Lloyd and another, Aug. 1734. 


All process to hear judgment ought to be re- 


turnable in the proper county where the suit be- turnable in 
gan, and the cause ought not to be heard in county. 


a foreign county, without the special order of 
court. 


If a motion be made to prove exhibits at the of proving 


hearing viva voce, the several exhibits must be 
named in the rule. 


L 


the hearing. 
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Awillcan- A will cannot be proved viva voce at an hear. 
= — 8 ing as an exhibit, because the other side cannot 
hearing. cross- examine as to the sanity of the testator, or as 


to the presence of all the three witnesses. 


Entering On a hearing, the Registrar ought to enter the 
evidence Ip i 1 

the Regis- depositions which are read, and the exhibits, on 
_ which the decree is founded ; for upon Appeal to 


the House of Lords nothing can be read there 
which has not been read in the Court below. 


d 3. 
Judgment. 


Dismissal. 


In case the Ix a cause comes on to be heard, and the plaintiff 

1 makes default, then on reading an affidavit of ser- 

the hearing. vice of the subpœna ad audiendum judicium, the bill 
is dismissed without opening or reading: but if de- 
fendant makes default, plaintiff must open and read 
part of the answer; because he prays a decree. 
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Motion was made to dismiss after replication Dismissal 

| . after repli- 
filed for want of taking out a commission, but it cation 
wasdenied, and thedefendants were directed by the 
Court to set down the cause to be heard. Verney [ 
C. J. said that defendant could not dismiss after | 
replication filed without an affidavit: but that after 
issue is Joined defendant might bring on the cause, 
and perhaps plaintiff had nothing to prove, Apr. 
Sess. 1735- 


N. B. Willes, C. F. and Kenrick, F. often gave 
leave to dismiss after replication : And the same 
rule was agreed to by Skinner, C, F. 


But if a commission be once executed, the de- — — 
y defen- 


fendant cannot dismiss on motion, but must set dant after 


3 , commission 
down the cause ad requisitionem defendentis. 1 


After plaintiff has slipt his time for arguing a Dismissal 
4 ; . . for want of 
emurrer, or excepting or replying to the answer, proceeding 
then upon motion of Counsel and reading Re- After answer. 
gistrar's certificate thereof, the plaintiff's bill is 
to stand dismissed, with costs to be taxed by the 


Registrar. 


If a bill be filed against several defendants, and For want of 
L 2 


124 


proceeding 
to compel 
answer. 


Decree of 
account be- 
fore the 
Registrar. 


Interroga- 
tories for 
examining 
parties be- 
fore the 
Registrar. 
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some of them answer, and plaintiffs neglect to pro- 
secute the rest for not answering, then those de- 
fendants who have answered may dismiss the bill 
for want of proceeding. 


Where there are several defendants, plaintiff 
may dismiss his bill as to one, for which he pays 
105. costs. 


Decree of Relief. 


If upon hearing, the Court shall decree an ac- 
count to be taken by the Registrar, and he makes 
his report, the proceedings in such case as to the 
filing and excepting to the report are the same as 
the proceedings on the report of the sufficiency or 
insufficiency of an answer. 


Upon settling interrogatories for examining 
parties to pass their accounts before the Registrar, 
each side is to file its interrogatories with the Re- 
gistrar, and to take out three warrants for the other 
side to be present at settling them, else on the 
third warrant the Registrar proceeds ex parte. 
Kenyon v. Sutton and others, Mol d, Aug. 


1789. 
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If a special report be made, or exceptions be wg lags 
put in to a report, when it comes on in court, exceptions 
the Counsel for the plaintiff, or he who excepts, 2 
opens the cause; and then the report is read; and 
from what appears in the bill, answer, and depo- 


sitions, an order is made. 


If a matter comes on to be argued on the Re- Arguing re- 
gistrar's special report the Court will not read Pot. 
proofs, or any thing foreign to the report ; forif the 
Registrar does not state facts right, the other party 
ought to have excepted to his report. 


The Registrar's report must be filed and con- Confirming 


firmed by motion of Counsel. — 


The first motion is to file the report, and the How to pro- 
act of filing it is putting it on stamps. The se- — — 
cond motion is to confirm it, which may be ab- 
solute in the first instance by consent of all parties; 
else three courts must intervene after it is filed be- 
fore it can be confirmed. The third motion is, 
that the cause may be set down for further di- 
rections. Per Morgan, Reg”. Kenyon v. Sutton 
and others. Mold, Apr. 6, 1790. 


126 


Arguing ex- 


Ex parte 
report. 


Accounts 
taken in 


vacation. 
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Leave given, on payment of costs, to set down 
exceptions to be argued after five courts ; and the 
person that excepts must set down the same to be 
argued. Roberts v. Roberts, Apr. 1739. 


Motion that the Registrar might proceed to take 
the account ex parte ; the Court refused; but made 
an order for the Registrar to speed his report, and 
then if either side did not proceed the Registrar 
might make his report ex parte. 


Ordered, That the Registrar shall proceed to 
take accounts in the vacation. By Noel, C. F. and 
Talbot, F. Apr. 1753: N. B. Doubts being enter- 
tained whether this rule extended beyond the first 
vacation subsequent to the decree, Morgan, Regr. 
desired to have a commission for that purpose ; 
accordingly the following rule was drawn up by 
consent: 


* That a commission do issue in this cause em- 
powering the Registrar to proceed in the ensuing 
vacation to take the accounts and prepare his re- 
port, as directed by the decree made in this cause; 
and that upon the requisition of any of the parties 
to be signified in writing to the Registrar, he shall 
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fix a time and place for all parties interested to 
proceed before him to take the said accounts; 
and that the parties do thereupon proceed accord- 
| ingly on the said account de die in diem.” Kenyon 
v. Sutton and others. Mold, Apr. 15, 178g. 


A bill against an infant to foreclose, the Court 3 
decreed an account; although defendant cannot ; 
absolutely be foreclosed till after he is of age. 


Motion to refer an account to arbitration, de- No arbitra- 
fendant being committee of a lunatic, and Coun- r 8 
sel offering to consent; but the Court held, that NR. 
the Counsel could not consent for defendant, nei- 
ther could a_ cause be referred, wherein a lunatic 


or infant is concerned. Sept. 1726. 


Motion to refer all matters in difference after Nor after 
the decree, which the Court refused ; but said, m—_ 
that both parties might enter into bonds. Davie 
v. Griffith. Pool, March, 1726. 


In drawing up a decree, the Registrar may add Decree va- 
« th ; X - ,, ried from 
at parties may be examined on interrogatories,” minutes. 
for clearing the account; although not so taken 


down in the minutes. 


unless men- 
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No rehearing is allowed unless the petition be 
preferred the next sessions, and two Counsels hands 
to the petition, and (C5. deposited with the Re- 
gistrar, 


A petition for a rehearing was rejected for being 
preferred out of time. Powel v. Powel, Aug. 


1730. 


Costs. 


If no costs are mentioned in the decretal order, 


it 1s understood that the Court allows none. 


The Registrar neglected to take any minute at 
the hearing, to reserve the costs; and a motion 
being made to add, © costs reserved till coming 
in of the Registrar's report ;*”” the Court said it 
could not be done ; but that the cause must be 
set down to be heard as to costs; and that if the 
costs were not reserved at the first hearing, the 
Court would not award costs at the second on the 
equity reserved: but afterwards both sides agreed 
to amend. This motion was made the circuit 
after the hearing. 


ti 
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Where a bill is for discovery only, defendant is 2 2 
of course intitled to his costs. Per Willes, C. J. — = 


defendant. 


If exceptions are filed to the Registrar's report, On excep- 
and on hearing the exceptions they are allowed, — 11 
no costs are to be paid, it being the fault of the 
Officer: but if over- ruled, then the party except- 


ing must pay costs. 


—ͤ—Ü—— —— 7⅛r᷑:a ——— — — ¼i —t —— — — - —ꝛ —ṹ ꝝj 
— - — - 


If plaintiff or defendant dismiss the bill, plain- On dismis- 
tiff shall pay full costs to be taxed. : 


— 
2 


— 
— FF 
Sy 3 » 


If there be a decree © unless cause to the con- On decree 
2 = . nis1. 
trary,“ the person for whom it is given shall have 


the costs of the hearing ; though the cause go 


against him afterwards ; because it is through the 
parties default that the decree nisi was given. 


F 

But upon a rehearing the costs must attend the On rehear- | | 

event of the suit, because it is through the party's "0 
default that the judgment nisi was given. 


Costs are not deposited in any case unless upon Depositing 
a rehearing. 


costs, 
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Costs on a Where a decree is made ex parte, the costs are 
decree ex * 

parte. increased or diminished at last. 

Executors Generally, executors or administrators plaintiffs 
or admini- 


strators pay- Pay no costs: but if an executor or administrator 
ing cos. files a bill, and does not proceed to hearing, the 
defendant will dismiss the bill with costs. 


Security for When plaintiff lives out of the jurisdiction, the 
"_P Court will upon defendant's request oblige him to 
give security to answer costs: there must be an 
affidavit thereof, and motion made by Counsel after 
defendant has appeared. The bond is to be taken 
by the Registrar, and is entered into by the plain- 
tiff and his security to the C. J. in £100. penalty. 


Stavely v. Griffith. Pool, 215t March, 1737. 


But not Plaintiff lived out of the jurisdiction and gave 


3 >- security to pay costs, and afterwards brought a 


— supplemental bill, and then defendant moved that 
| the plaintiff should give a fresh security: but the 
Court held the first security sufficient, the supple- 

mental bill being part of the said cause in which 


security was given. 


Taxing For taxing costs, the way is to meet before the 
costs. 
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Attornies in Chancery ; if they cannot agree, the 
Registrar does it. 


A Clerk in court is intitled to be paid his costs Clerk in 
out of the fund in court, before it is paid over to the 8814 — 
Solicitor of the party intitled to the fund. Kenyon cost out of 


fund in 
v. Sutton and otbers, April 6, 1792. court. 


d 4, 


Execution. l 


WHEN a cause is heard, then the Attorney on Decretal | 
whose side the decree is pronounced draws up the — | 
decretal order which is to be filed with the Re- 


gistrar ; and thereupon a writ of execution of the 


decree, which is to be drawn by the Attorney and q 
settled by the Marshal, and the party against whom 1 | 
the decree is, must be served with it personally | 


if he be thereby to do any act. Sometimes upon 
cause shewn by affidavit, the-Court will order ser- | 
vice at the house to be good service. Fones v. il 


Jones, and Jones v. Parry, Wrezham, Apr. 
1737 
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Signed. All decretal orders are to be signed by one of 
the Counsel in the cause, the Registrar, and the 
Attorney. 


Service of After the decree, the party against whom the 
writ of exe- 


cution or decree is, shall not be obliged to pay any costs or 
5 = do any act in the decretal order mentioned, unless 
2995 he be served with a writ under seal of the court, 
called breve de executione ordinis, or the exem- 
plification of the decree: which service ought to 
be personal by shewing the party the writ or 
exemplification under seal, and giving a true copy 
thereof, and making demand of the money or per- 


formance of the thing decreed. 


How to en- If the party against whom the decree is made 


force exe- 
cutionof he thereby ordered to execute any deed or 


NE conveyance, then there ought to be writings 
ready ingrossed, pursuant to the decree, with 
labels and wax thereto affixed, and tendered to 
the party to seal and execute the same at the 
time of service: and on oath made of the refusal 


on such service, an attachment on motion will be 
granted. 


* 
˖ 
( 
I 
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If a decree is made nisi causa, the person against — * 
whom it is made must be served with a copy of 
the decree on double 6d. stamp, and under seal 
(as the attachments are) before the decree can be 


made absolute. Ruthin, 1724. 


Order nisi made by the Court, upon its own ob- — 
servation, that a Solicitor be struck off the roll for the roll for 
: 3 a personal 

personal misconduct in departing from the Great misconduct. 
Sessions without leave or notice, to the delay of ex- 

ecuting a decree whereto he was a necessary party, 

after having been present at a motion for com- 

pelling him to execute the same :—Ordered also, 

That service of this very order at his dwelling 

house be good service. Kenyon v. Sutton and 


others, April 6, 1792. 


If an estate be decreed to be sold before the Benefit of 


Registrar to the best bidder, and A. B. be reported crted to the 
and confirmed the best bidder, and afterwards dies, —_— 
his heir if it be a real estate, or his executor if it be — 
a chattel, shall have the benefit of the report, and 

be intitled to have a conveyance of the estate on 

payment of the money for which the deceased is 


reported the best bidder ; for he has in equity a 


— ß —— 


— — ——. — 


| 
| 
| . 
: 
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title which the Court of Chancery will carry into 
execution; and otherwise the party has no re- 
compence for the loss in providing the money. 


D 
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